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A/ ORDER

PER KUL BHARAT, J.M:

This appeal by the assessee is directed order of the

CIT-1, Bhopal dated 31.3.2015 for the assessment year
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2010-11. The assessee has raised following grounds of

appeal:

2.

. That on the facts and circumstances of the case the order

passed by the Ld. CIT u/s 263 of the Act is bad in law and is
liable to be quashed.

. That on the facts and circumstances of the case the Ld. CIT was

not justified in initiating proceedings u/s 263 of the LT. Act,
1961.

. That on the facts and circumstances of the case the Ld. CIT was

not justified in initiating proceedings u/s 263 of the LT.
Act, 1961 on the basis of audit objection.

. That the Ld. CIT erred in exercising the power of revision for the

purpose of directing the A.O. to hold another investigation when
the order of the A.O. was neither erroneous prejudicial to the
interest of the revenue.

. That the appellant prays that the order passed by the Ld. CIT

u/s 263 of the Act may kindly be quashed.

The only effective ground is against invoking the

principles of section 263 of the Income Tax Act, 1961

(hereinafter called as ‘the Act’) dated 27.6.2012.

3. The facts giving rise to the present appeal are that in

this case the assessment was framed u/s 143(3) of the Act

vide order dated 27.6.2012, thereby the A.O. made addition
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of Rs.43,923/- in respect of the low housing withdrawal
and the disallowance of interest on agricultural land.
Thereafter, the Ld. CIT-1 Bhopal issued a notice u/s 263 of
the Act on the ground that the assessee had sold
agricultural land admeasuring 14.70 acres and a house
constructed thereon situated in village Raslakhedi, Bhopal.
The assessee had not offered any income under the head
“long term capital gains’ on transfer of this land. Ld. CIT
observed that during the course of assessment
proceedings, the A.O. has not obtained details of
acquisition of immovable property and the cost of
construction of house on such house which was sold later
on. The A.O. has merely accepted the contention of the
assessee ignoring the fact that the assessee has not
furnished any evidence to establish that the land was
acquired through adverse possession and did not incur any

expenses to acquire the land and the cost of construction
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of house on such land. He observed that as per para 10
appearing at page 7 of the transfer deed mentioned that a
house is constructed on the land which is also included in
the property transferred by the assessee. In response to
the notice, a written reply was filed on behalf of the
assessee and the authorised representative also attended
the proceedings. However, the Ld. CIT set aside the
assessment order and directed the A.O. to frame
assessment de-novo after obtaining evidence of acquisition
of land, expenses incurred on the house construction on
such land and legal/other expenses incurred to acquire
such land & building and charged long term capital gain in
accordance with the provisions of the Act.

4. Aggrieved against this, the assessee is in present
appeal. Ld. Counsel for the assessee Shri Prakash Jain
vehemently argued that the Ld. CIT was not justified in

invoking the provisions of section 263 of the Act. He

contended that the A.O. has duly examined all the aspects
4
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of the case. He submitted that the revenue has not

brought any material even no material was before Ld. CIT

to rebut the contention that the subject land was not

acquired by way of adverse possession. Ld. Counsel

further reiterated the submissions as made in the written

submissions. The submissions of the assessee are as

under:

1

The appellant 1s derive income from house property |, business , bank inferest and
Apricultural lor the assessment vear n question the appellanl filed return of
meome declaring taxable income of s, 6,770,860 and agricultureal income of Ks.
3.32.760, Apart from it the appellant has also sold agncultural land along with
construction of small house to be used for storage purpose and keceping the
agricultural equipment, [or the consideration of Rs. £.41.00,000, which were
acguired by the appellant by adverse possession, hence it 15 clammead exempl being
oul of perview of section 53(2) of the Income Tax Act and as such not shown in
relum of income,

O the basis of ATR information the case was sclected under serutiny accordingly
notice issued w's 143(2) and 142(1) along with the detaill guestionnaire. The
assessee filed reply of the questionname along wiath necessary prool and
supporting, The Ld. A (). after examining all the documents including reply filed
by the assessee JRIN Pustika for the financial year 1994-93 and 2000-01. P-I & P-
I Khasra for the financial vear 2008-09, REemistered Sale Deed wherein on page 4
it is clearly mentioned that land 15 acquired by adverse possession by applyving his
mind and aller satislied reached on the conclusion that land along with house was
acquired by adverse possession. Thus he held that mcome earned on sale of
aericultural land along with small house sold for consideration of Rs. 4,47 0000040
15 oul of perview of section 353(2) and not liable to tax. By making following
observation:-
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Fram the above remark it is clear that the L, Assessing Officer after exmnining
various documents filed before him reached on the following conclusion -

(i) That the assessee is helding land prior to financial vear 1994 by adverse
possession which will be clear from the copy of Rin Pustika and Suit file by the
assessee for removing the word from ceiling and so also from the page 4 para 2 of
the sale deed which is on compilation page 29,

(i) That Ld. A0, also satisfied with the fact thal the house i.e. storage for keeping
cquipment , crops ele . was already exist on the land from the compilation pagc 33
being page 7 para 11 of the sale deed . And only after examining the said fact he
used in the assessment order word * Immovable Property™ snd not land, kindls
refer page 2 para | of the assessment order refer page 15 of the compilation

{tii} The Assessing Officer in the assessment order also referred the decision in
the case of CIT Vs Star Chemicals Pyt Ltd and CIT Vs B.C. Sheiniwasan Shetty
in support of his conlention that the immovable properly in question is out of
perview of section 55(2) the same will be more clear from the tollawing
observation of the Ld. A0 on page 2 para 2 of the assessment onder :-
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Thus the Ld.A.O, has passed the order after collecting all the inlormation and
examining the document , statement filed before him and after satisfying aml
applying hiz mind accepted the assessee’s contention that the Land along with
slorage house 1s acquired by adverse possession,

Afler the completion of assessment the income tax officer raised an audit objection
which is on page 45 & 46 of the compilation. The [.d. A provided the copy of
audit objection 1o the asscsscc and assessee filed its reply wvidde lelier dated
12.02.2015.

On the basis of audit objection the Ld. Commissioner of Incoms Tax-1, Bhopal
1ssued a show cause notice w's 263 dated 26032015, A copy of which 15 enclosed
an compilation PI3 48 (o0 30 which iy duly replied by the assessee vide his letier
dated 30.0%.2015,

After receiving the reply of the assessee the Ld, Commissioner of Income Tax
1.Bhopal set aside the assessment to the Ld, A0, w's 263 with the direclion o
denovo after obtaining the evidence of acquisition of land, expenses incurred on
house construction on such land and legal/other cxpenses incurred to acquire such
land and building and charge long lerm capital gain in accordance with the
provisions of the Tncome Tax Act, 1961,

Agpricved by the above order passed by the Ld CIT-1.Bhopal w's 263 the assessoo
preferred present appeal. Now our ground submission kefore your honours ars as
under ;-

rround No. 1

It is general in nature,

Grownd No. 3.

The said ground relstes to mitiatinge proceeding s 263 of the LT Act on the basiz of Auwdit Chgection,

L]

In this regard it is submitted thar the Ld Commissioner ol Ineome Tax initiated
procesding u's 263 merely on the basis of Audit Objection which will be clear 1o
vour honours from the Audit Objection and notice w'z 263 copy paste hersin
below:-
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o

Govt. af Indla, Ministry of Finance
Office of the Commissicner of Income Tax-1
Aavskar Bhawan, Hoshangabad Raad, Bhonal

B T LABPL A e £ 632014015 Dated: 2870372025
E I R
5 % BAN: ALPHT155aD

Smi Annupusna Mishea,
* Wilfo Shirt Kalash Mishra,
Mo 23 Shaheed hagar,
" Karlbale Aoaa,
Baopal-452001

5ir;

_Sllh: Motice Ufs 362 of the Income Tan Act, 1961—A.Y, 2010-11 Show
Cause-regarding-

Fleage reter to the order ufs 143(3] of (he thcomie Tax Bel, 1961 da-sd
2T/OGF2012 pazsad by the ITOS Ward 301} Bhopal for the &Y. 201041

2. The drder u/fs 143{3) dated 27 MOGI2012 passed by the Bsss ssimg O ficer s
gonsigered as errgnecus and prefudicial to the interedts of revenus as
durlng Lhe course of assessment procesdings it was abse ved thar

3.4 The Assessment order wfS 14313} dated 27/06/2017 kag besn paszed
without properly examinifig the cldim of the assessee thatl the land is
aculred through aoverse possession, herce the cost of aoguisition of the
ﬁE.IJ:Ij land is ML and as per pravisions of section 5502} the negme Tax dct,
‘the assesssed not liable forany tapial gains tax,
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gyt T Village- Rasfakhedi, Bhopal to PG H. Internationa Pt 1o
th_r'IEuu_g_h registired sale deed dated 02020100 for 3 totel Cunsiderst-an of
Egla A4 060,080/~ The stamp dity suthority has elso determined markot
vl Qi e property on the dage of trensfer ag fa 41,000,000 . The
: ;;ﬁﬁ;ﬁéﬁﬁ'ﬁ% not offered any income under the headof Long Term Capita!
R E ;ir-i 0 i “trapsfer of this land, . During Ehe courss af he assessment
i ;,prﬁ edings, the AD bas not obtained delads of acquisition ofimmanable

i | %p.pﬂrr- wwhich was sold lateron

B B e
5. & l’mf.-'_ﬂ_ﬂ-ha&_- aocepted the conteation of the assessee ignoring the fart that

. theiassessee has not filed amy evidonce 1o esablist thet the lasd was
o g{.qﬁ!red throwugh adverse possession,. Mese, itis impartant o mentian that

' lﬁ-n_ra ‘W10 appesringiat page Nos 7 of the transfar deed cleéardy mantion
ithat = house is constructed on the sald fand whics 8 alse incloded fn the

- property transferred by the sssesstes The assessen has naot furnished a=y

8 fdetails regarding the construction of the house on theland. The house can

not be acguired . through _adverse possession and hance in these
Irirtmskances,. cost of &nstrlction. of the hogse conastitutes the cost gif

atquistion.of the property sold by the assewies sven if the contention o
¥ J— = ¥ FR —=-
‘tha azzessee rogatding the acquisition of land by adverse possession iz

o accepted.  Hence, inothese cieggmistances, the A was re guired to
determing LTCG by “taking ¢ost of construction of the house plus cos ot
actuisition of the fand, 3 any, as the cost of aogquisition of the property salo
land and Bouse constrected thereupon}and to delerming the LTOS on the
sale the land in questidn

. The A55E5_5iﬁg Dfficer has falled to ootained the deszils of cost of atquisitian
af the property n the case record of the assesses and withoul which, it
not possible to determine the actual LEG onsale of prooerty. Thiss, thers iz
pndar assessrment s Re.sd £1,00,0005% and consequant short lewvy of tax &
interestaf Read, 15,20,0024- . —

11



[ITA No.318/Ind/2015]
[Smt. Annapurna Mishra, Bhopal]

Hey

77 Thie attpssiicr ohtbmber thus passed without groparly exantinmngths issue of
capis Find sl e sameis efrdfeops and prejudical 1o the mtesest ol
P et ¥

B Invieweof the-dbove dhe assesement crder dated 3206 2017 seased by the

A ISBEEINE ﬁffic_erﬁis considered as erroneous aad prejudicial o tha interssis
r.l:l' FEVETILE, and it, therefore, proposed to be cantziled L5 253 of the
Inetame Tax Act. 1361 You are heraby given an oppormunity of baing heass
8% Rl section 263({1) of the Income Tax Act 10 present voursalf in persan or
Ihm.ugh an -authorized  represeéntative on 300372013 at 1130 &0 o
Bxplakn woer case. In case norephy s oreccived By stipulzted date towill be
I aresumed that vouw have sothing o say imthe matier snd a cecision will bg
© amken aathe basls of recards avaitable in this office

Youes falthdully,

TS — ——
ERemwal) 5 4 L,
155 Bemwal) & 3t

¢

Comrmizsioner af incame '.-.'-:*11 [
Bopal

2] Il your honours will go through the Audit Objection and the language use in the show
cause nolice 1ssucd by the LA.CIT -1,Bhopal for initiating revision proceedings w's
263 you will lind that the language of both are same which will clear that in audit
ohjection as well as show causc notice copy paste hereinabove we have marked the
same by underline, Thus the Ld, Commissioner of Income Tax in procecding u's 263
raised only those prounds which are raised in the audit objection and both arc in the
similar language and same worded . Moreover after filing of the reply of audit
objection the Ld.A.O, has not taken any adverse view against the assessee. These
facts clearly shown that Ld. CIT influenced by the audit objection raised by (he
Internal Audii Party for initiating proceedings u's 263 which is not permissible under
the law in view of the fullowing decisions:-
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{i) CIT V/s Sohan Wollen Mills (2008 296 TTR 238 (P& H) it the instant casc
Page 241 para 7

A | reﬁ'?'{-fm:e- i the VRIS q."' %, 20 rJ_,l'" the Aot shows thoa Juriyaiction
thereunder can be exercised [P the CIT finds that the order of the A0 was ervaneaus
and prejudivial to the interest of Revenue. Mere audit objection and merely because
a different view could be taken, were not encugh to say that the arder of the AQ was
erroncous or prejudicial to the interest of the Revenue, The furisdicrion could de
exercived if the CIT way salisfied tha! the baxis for exercue of jurisdiction exisied,
No rigid rule could be loid down abowl the slluation when e furisdiction can be
exercized. Whether satisfaction of the CIT for cxercising jurisdiction was called for
or mod, fas fo be decided having regard to g given foaol sifueation,

[ilj In the case of SEL Mfg Co. Ltd Vs The AddlL.CIT , ITA No. 409 & 410 /CHTN2014
arder dated 18.11.2013 held as under:-

Page 35 & 36, Para 27 & 28

27, Considering the audil nbfect fomy on record on thexe ivspey wder reference o
replies of the assessee, clearly support the submissions of the assessee Ul initiation
af the proceedings under sect fon 263 were bad in law. We may also e here thel
replies of the assessee to the audit object lons were supported by the complete dat
stupplied by assessee as well as complete details on elect ronicinstallation which are
part -of the plant and machinery and deduct jon wndar sect jon 144 was also
supported by complele details, Therefore these faciy would clear v preve that when
affer raising

audit ahject ions by the Revene Deparviment and replies filed by assessee to the same
could rot be considered adverse in natwre by the Assessing Officer | the preseni
proceedings wnder sect lon 263 have been initiated to thwart the provisions of law.
Considering the above discussion, we are of the view that initiation of proceedings
under sect fon 263 in the facts and circumstances of the case, was wholly wrpnstified
The order of the Assessing Cfficer | thus, could not be said fo be erroneous in g0 far
ar pre fudicial lo the interest of revernve. The decisiony relled upon b ld DR wowld
niot support the case of the revenwe, fn view of the above discussion, we do ol
stibscribe to the view of Ld. CIT in passing the impugned order under sect ion 263 of
the Aer .
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28, We, accordingly, set avide the impugned order under sect ton 2623 of the Act
cereed qpueasit the sarie.
Resultarntly, the original assesswment ovder is vestored.

(iii} In the case of Satya Prakash Gupta Vs ITO ITA MNo.2730/Del/2013 order dated,
07.03.2014

3] As per the provision of scction 263 1t is the Commissioner of Income | ax wha has 1o
examing the records and thereafler form an independent opinion that the order passed
by the Assessing Olficer 15 erroneous o se far as it projudicial to the interest of
revenue, In the present case from the audit objection and show cause notice issued ws
263 it is clear that the Commissioner of Income Tax has not exercised his independent
judgment for invoking revisional powers, because audit objection and 50 also notice
w's 263 is same worded , from this fact it is clear that the L.d. Commissioner has
neither examined the record nor make any independent apinion for iszue of notice ws
263.

4] A perusal of the impuzned order shows, that the Commissioner ol Income Tax in the
mnstant case has merely reproduced the deficiencies pointed out by the Dy,
Commissioner ol Income Tax in the assessment order. The Commissioner of Income
Tax has not given the reasons as to how the findings of the Assessing (MTicer are
grroneous Inoso lar as projudictal 1o the interest of revenue. The contention af the
asgessee 15 that all the relevant documents were placed on record by the assessee
during the course of assessmenl proceedings. The Asscssing Officer has passed the
order after considering the same. The duly ol (he assesses is bring all the relevant
documents before the Assessing Officer. The manner in which the order is 1o be passed
i3 the prerogative of the Assessing Officer.

2] The order of the Assessing Officer may be brief and cryvptic but that by itself is not
sufficient reason o hold that the assessment order is erroncous and prejudicial to the
interest of revenue. It is for the Commissioner 1o point oul as to what crror was
committed by the Assessing Officer in taking a particular view, In the casc in hand, the
Commissioner of Income Tax has failed to point out error in the assessment order, For
invoking revisionary powers the Commissionsr of Tncome Tax has o exercise his own
diseretion and Judgment. Here the Commissioner of Income Tax has imvoked the
provisions of section 263 a1 the mere suggestion of the Internal Auwdit Party without
exercising his own discretion and judgment. Thus the order passed by the Ld.CIT is
illegal in view of the following decisions :-

k1]



[ITA No.318/Ind/2015]
[Smt. Annapurna Mishra, Bhopal]

_'!i-
Hon'ble Supreme Court

{1y  In the case of Malabar Industrial Co. Ltd. v CIT 243 TR 83 (5C) held as under

“Every loss of revenue as a convequence of an order of the Assessing Officer,
cannat be freated asprefudicial fo ihe interests of the Reverue, for example,
when an Tncome- tax Officer adapied one of the courses permissible in law and
it has resulted in loss of revenue or where hwo views arve possible and ihe
frcome- tax Officer has taken one view with whick the Commissioner dogs not
agree, if canmal be ireated as an erroreous ovder prefudiclal to the inleresis of
the Revenue unless the view taken by fthe Income- tax Gfficer s unsusiainable (o

a2

law,

(i) Hon'ble Bombay [High Court in the case of CIT V Gabriel India td. 203 [TR 108
held as under :

Held, that the Income- tax Officer in this case hod made enguivics in repacd o the
neture of the expenditure incurred by the assessee, The assessee had piver a
deteiled explanadion in that regard by a letter In writing. Al ! these ware part of
the record of the case. Rvidently, the claim was allowed by the fncome- tax Officer
on being satisfied with the explanafion of the assessee. This decision of the
Tncome- tax Officer could not be held o be erroneous” simply hecarise in hiv order
fie did ot make an elaborate discussion in that regard. Moreover, in the instan
case, the Commissioner himsell, even after dmiliating proceedings for revision and
hearing the assessee, 'conld not sav that the allowance of the claim of the assessee
was ervoneous and that the expenditure was not revenue expendifure bur an
expenditure of caplicl nature, He simply asked the Frcome- tax (Miicer to re-
examine the matter. That was not permissitle. The Tribunal was justifies in yeiling
avicle the order passed by the Commissioner of Income- lax under section 2637

(iii) Hon'hle Dethi High Cour tin the case of CIT V Anil Kumar Sharma 335 ITE. 83 held
as under :

“There is a distinction between "lack of inguiry” and “inadequate inguirv”, If there wis
any inguiry, even inadequate that would not by iself eive occasion to the
Commissioner 0 pass orders under section 263 of the Income-tax 1961, merely
because he has a dillerent vpinion in the matter :
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Held, dismissing the appeal, that the presemt case would wnot be one of “lack of
inguiry" even if the inquiry was termed inadeguate. The Tribunal found that complets
details were filed before the Assessing Officer and that he applied his mind 1o the
relevant material and facts, although such application of mind way not discernibic
Jrom the assessment orvder. The Tribunal held thot the commissioner in proceedings
under section 263 also had all these detaily and material available befre him, b had
not been able to point owt defects conclusively in the material for arriving ol o
conclusion that particwlar income had escaped assexsment on accownt of won-
application of mind by the Assesying Officer. The Tribunal was right and the order of
revision was not valid. "

(iv) Hon'ble Delln High Court in the case of CIT V Hindustan Marketing & Advertising
Co. Lid. 341 I'TR 180 held as under :

“Revision — Powers of Commissioner-Asscssment after enquiry — No error in order
Order cannot be revised on ground enquiry should have been more detailed — Income-
lax Act, 193], 5. 263.7

{¥) Hon'ble Delhi High Court in the case of CIT V Sunbeam Auto Lid, 332 ITR 167 held
a5 under

“Held, dismissing the appeal (i} that the Assessing Officer allowed rhe olaim on being
salisfied with the explanation of the assessee. Such decision of the Assessing Officer
could not be held (o be erroneous simply because in his ovder he did nor make an
elaborate discussion in that regard. The Assessing fficer had called for explavation
an the very llem from the assessee and the assessee had furnished its explanation. This
Jact was conceded by the Commissioner himsell in his order. Thiv showed thar the
Assessing Officer had undertaken the exercise of examining ay to whether the
expenditure imcurred by the assessee in ihe replacement of dies and tools was to be
treqted as revenue expenditiire or net, Therefore, if cowld not be said that i way a cose
af Jack of inguiry. The accounting practice followed for a number of vears liod the
approval of the income- tax quthorities. Even for future assesssment years, the very
same accounting praciice was accepred.

(i) Thar the dies were componenis of the machines. They needed consiant
replacement, as their life was not mare than o vear. The assessee also explaimed thal
since the party weve manufactured for the awtomobile fmdusivy, which hod to work on
complete accuracy al kigh speed for a longer period, replacement of the parts at short
intervals becomes fmperative to retain the accuracy. With the replacement of tools
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ardd dies no new gssel comes into existenice nor was their benefit of enduring natire,
They did net even enbance the e of the exisling mackine of which the rools and dies
were only parts. Therefore, the view taken by the Assessing (fficer way ang of ihe
possible views ond the assessment order passad by him could mar be held o be
prefudicial fo the fnterests of the Revemwe. The apinion of the Assessing (fficer in
treating the expenditure as reverue expenditure way plansible and this there was no
material before the Commissioner to var) thal aplnicon and ask for fresh inguiry™

{vi) Hon'ble Punjab & Harvana High Court in the case of CIT V Deepak Miml 324 TR
411 held as under:

Change of apinion by regppraising the evidence iv nor within rthe para-meters of
revisional jurisdiction af the Commissioner wnder section 263 af the - Aot 1961,

Held, dismissing the appeal, ihat the Tribunal had found that the Assessing Cfiicer hael
given a categorical finding thai the assessee was engoged in the process of
marufacturing of products and accordingly he hod granted corcession under section
SO-IB. The claim of the assessee had been jownd to be genuine. The Assessing (Nficer
had alsa examined the various workers of the assessee and then recorded the finding,
The Assexssing Cfficer was justified in granting the special deduction under section 8-
I8, The arder of revision disallowing the special deduction was wor valid

{vii} Hon'ble Guj rat High Court in the case of CIT V Amil Corporation 21 Taxman.com
64 held, “Where Asscssing Officer after detailed verification on record and making
enguiries had framed asscsament, the CTT could not revise the same under scct ion 263
of the Invome Tax Aot ™.

In view of above facts it is prayed that the order passed by the Ld.CIT {A) is without
examining the record , withoul making independent judgment for invoking the
revisional power issued notice w's 263 merely on the bazis of audit objection thus it is
reguested to quashed the same.

Ciround Mo, 4

On this ground we have to submit that the order passed by the Ld. CIT{A) has pagsed
revisional order w's 263 by holding following :-

1] The assessee has nol filed any cvidence to establish that the land was acquired to
adverse possession and Jdid nol mmeurred any expenses to acquire the land and cost of
construction of house on such land .
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In this regard we have (o submit as under;-

(i) That page 4 para 2 of the registered sale deed filed before the Ld. AQ. during the
course of assessment proceedings reads as under: -

O A G e T L T R (S T T T R o= e M ey ool
W 2 aflk 55 9l 1 W 999 1 9A9d yRan o @ gurf | i
fEdl Mg & =en an w81 § | S WY N w AWER gedla od e
afgeral ¥ s & 9 W= B gET & foreer Amiwe 9o #Ee 20 arse
el 12.06.2000 ® T A WG, W8 ® wOw A7 6T T8 9 G9G 4H 92 859
g | fawm & 9" 9w g —fEwrR W = g a1 39 88 2 e
BAE TH 23662 £ | 59 UER 99w 900 9F FEd@ 9 we wifia o
aifeem ¥ 7 R0 fae @ ara RBeEe on 991 o @ 2 e T R
HH U O wEe AfEE & 9 v Rger o e g =Ry o 2
THR X H SRS I WO Y4l 5,951 dey Al 1470 THS fimmr oo
qof faawe wigd g U% W oEwim o # L @ mor @ ouw 0 omdw W fe
HaiteeT O fFws & @9 8 oW oy oswne = e 999 oy 9 o829
UwR PG T B -

{11}  From the above it is clear that the assessee acquired the land in question along
wilh house constructed thereon Le. godown by adverse possession otherwise in
the sale deed instead ol that following words was written :-

*That the s¢ller purchased the land along with house from Shri............. vide
registered sale deed no, ... dated.. oL

(ili) ~ The registered sale deed itsell proves that the assessce acquired the property in
guestion by adverse possession,

(iv) That the assessee is filing her income tax return from last so many vears and
showing Agricultural Income thereon. In the balance sheet filed with the return
of income the said land was not appearing as same was acquired by adverse
possession and its cost is NIL. However the income of the same was regularly
shown in the retums This fact itself proves that the appellant was having
adverse possession on the property.

(v)  Itis undisputed that the assessee did have ownership of the properly in question
and by virtue of that he has been able o successfully sale the right for enormous
price. Which is evident from the fact that the price reecived by the assessee is
more than the cirele rate fixed by the stamp authority.
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{vi) The assessee i3 enjoving peaceful posscssion of the property sinee 1995 which
is evident from the Rin Pustika.
{vii) That the assecsee has also filed proof before the Competent Autherity 1o release
the land from the acquisition.

From all above facts which are on record it is proved that the assessee was having

adverse possession on land and the LA.CIT [ailed to examined the same as he has not
verified the record sand the notice was given merely on the basis of audit abjection,

2] The contention of the Ld. Commissioner of Income Tax that the house cannot be
dequired through adverse possession This contention of the Ld. CIT is wrong and
without any basis . because any property ic. assets can be acguired by adverse
possession which will be clear from the follewing decision -

(i}¥ashoda Ideora & Shri Pradecp Kwmar Deora Vis ITO 30 (3) & DCIT (Central
Cricle ) ITA No. B35/Kol/2008 & 28] Kol/2013 in the instant case it was held that -

In the nstant case ,We find that ACY has made the protective assessment in lhe hands
of husband-snd-wife with a view to avoid the loss to the Revenue which may ocour in
future and A has held the compensation received by assessce as the relinguishment of
right of the property and Ld. CIT{A} has confirmed the action o AQ by observing that
n case it 1s not such a transaction which is to be taxed under the head “capital pains™
hut definitely income as per the provision ol “income from other source™ and which is
chargeable o tax, However, we find that this I'TAT Mumbai of “E” Bench hus decided
the matter in lavour of asscssce which was involving the same facts of the present case
and the relevant extract of the ITAT Mumbai para-7-8 in ITA No. 807Mumd2013
dated 11.09.20135 is reproduced below:-

U7 We have considered the rvival contentions. We find that the issue Is covered in
Javour of the assessee by a mumber of decisions of the Hon'ble Supreme Cowrt as well
ay various figh Courts of the country, The base decision s income CIT v, B.C.
Srinivasa Shetly (J951) 128 ITR 204; (1081 2 5CC 460 wherein the Hon'ble Supreme
Court has held that all fransactions enconyrassed by section 43 must fall within the
computation provisions of section 48, If the computation as provided under section 48
could rot be applied to a pariicular fransaction. it mus! be reparded as “never
intended by section 45 to be the subject ol the charge . The Hon'ble Supreme Cowrt in
the case of “"PNB Finance Lid. vs, CI'T (2008) 307 ITR 75° has reiferated the abave
praposifion of faw. dn the case of CIT'v. B.C. Srinivasa Shetty (supra) the court was
considering whether a firm was liable to pay capital gains on the sale of s goodwill to
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anather firm The court found that the consideration received Jor the sale of soodwill
could not be subjected to capital gains becawse the cost of s acguisition was
inherently incapable of being determined. The principle propouwnded in B.C Srimivas
Shetty (1981) 128 ITR has been followed by several High Courts with reference fo the
consideration received on surrender of inter alia renancy rvishts sale of Good Will e

It was ro meer the sitwation created by the decision in B.C, Srinivas Sheitv (1981) 128
ITR 294 (§C} and the subsequent decisions of the High Cowurty thar vide Finance Acr.
1O, Section 35(2) was amended to provide that the cost of acguisition of, Intev alio, a
tenancy right, good will ete. weonld be taken ay nil. 8 Thus, it may be noted that afier
the amendment af 1993, certain asvety like goodwill, tenamcy rights etc. have been
charged to tax by specifically providing that if there is cost meurred by the asvessee In
thiz respect, the cost shall be takern as wil. However, we find that vide amendment.
particular assey like goodwill, tenancy rights, rade mark ele. have been brought into
the ambit of charging seciion, However, the rights obtaived by way of adverse
possession have not been fncluded in the provizion neither in the chariing section 45
nor in the section 48 which provides mode of computation. Hare is no anv provision
regarding the charging of capital pains lax on on asseid ditle to which bas been
acquired in recognition of rights of adverse possession, Even w's. 49, the cost of the
csser with regard fo certain mode of acquisition, such av by way of oiff or will, by
succession, inheritgnee or develition or on any distribulion of assis on the dissolution
af a firm, body of AQP or quidation of comparny ete.; the righls gitamed in an asser
ar account of adverse possession have not been included. Thougl the Parlicmen has
mads ar amandment that in certain hype of ayvety fike goodwill, tenancy righis et the
cost of acguisition would be taken as actual cost Incurredd and if no cost incurred, the
same be taken of wif, however the said deemine section is applicable to the assets
which have beern specifically brought within the pwview of the said provision, The
assels or the righis which do not find mention in the relevan! provivien, cannot be
brought within the ambil of charging section, in the light of the decision af ithe Hon'bie
Supreme Cowrt. We further find that the ixvsue is wow sguarely covered by the direct
decizsion of the Hor'ble Bombay High Court in the case of CIT vs, Str
Chemicals{Bombay) Pvi, Ltd. (Income Tax Appeal No, 1110 of 2009 & Income Tax
Appeal No. 1133 of 2009, dared [dth Augeust, 2009) wherein the Hon'Ble court while
answering the question of chargeability of capital gains in rvelation to an asset/title
which was ceguired by way of adverse possession, has held thai the Tribpnal was rieht
in helding that jor woand of gequisition cost, capital gains tax would nof arise Since 2
direct decision of the Hon'be jurisdictional courr tin relation to the charseability of
capital gain on asser acguired by way of adverse possession s available, hence, the
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same s binding wpon this Tribunal, We therefore hold that ne capital gain are
chargeable to tax in relation 1o the asse! acquired by way of adverse possession.
Appeal of the assessee is allowed and order of the lower authorities is ser aside. ™

In view ol the above. we find that there was no tenancy right available with the
assessee which 1s, m fact. chargeable pnder the Income Tax Act under the head
"income from capital gains”, However, in the present case, assesscc was having
adverse charge on the property and charge of tax on such transaction has nowhere heen
definite under the Act. Therefore, we are holding that this transaction out of purview of
tax. In our considered view, we reverse the orders of anthorities below and delete {he
addition made by Assessing Officer and subsequently confirmed by Ld. CITiA ) This
ground raised by assessee is allowed.

E0. In the result, assessee’s appesl is allowed Coming to assessee’s appeal in ITA
No. 835/ Kol/ 2008,

L1. Since the issue is common in assessee’s appeal in I'TA No. 2817/Kol/13 and 1aking
d consistent view we allow assessee’s appeal and this ground maised by assessee is
allowed.

12, In combine result, both the appeal of assessee are allowed.
Thanking You,

Submitted by,

Place: Indore
Date: 9™ July, 2016

S. On the contrary, Ld. D.R. opposed these submissions
and also filed written synopsis which is reproduced as

under:
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e gist of decisions in favour of revenue on section 263 of 1T Act
1961.

) o A number of decisions of hon'ble apex court, high Courts, and Tribunals
have been relied upen and the copies of said decisions have been filed with the
Hon'ble bench which support the view of the department that lack of inguiry,
inadequate inquiry, admission of claim without supporting material and no
discussion in the assessment order are sufficient and good reasons for invoking
section 263 of IT Act 1961 by the CIT. The list of cases along with the gist of
decisions relied upon are hereby filed.

:ﬂ Case Law keporded
| Malabar Industrial Co. Ltd. V¢s Commissioner of 243 I'TIR B3 ]
Income Tax (5
5 smil. Taradevi Aggrawal Vis Commissioner of Income B8 ITR 323 o
* | Tax (5C)
3 Rampyaridevi Saracgi Vis Commissioner of Income a7 ITE 84
- | Tax (S0
4 Commissioner of Income Tax Wi Wagesh Enitwears 345 ITR 1358
Pvt. Ltd | {Delhi HC)
5 fI.'_%r::: Vee Enterprises Vs Addl. Commissioner of Income . 99 ITR 375 {Delhi HC)
ax
Bhushan Steel Ltd, Vs Assit, Commissioner of Iricome ITAT A Bench Delhi
Tax -
- | Commissioner of Income-tax v.Despak Kumar Garg 299 ITR 435 (Madhya
" Pradesh)
g Commissioner of Income-tax v. Mahavar Traders 220 ITR 167 (Madhya
o (1 B _ | Pradesh) |
| 9. Smt Rem Gupta v. Commissioner of Income-tax 301 I'TR 45 (Rajasthan)
10. | PT. Lashkari Ram v. Commissioner of Income-tax 2T2TTR 31]9“' T
| o {Allahabad)
1 ﬂﬁ[]’.lIElj:i:i:i.IUﬂ';:I f::-f Income-tax, Paiala v, Himachal 186 Taxman 105
" | Pradesh Financial Corpn. i i Himachal Pradesh)
12 Commissioner of income tax Vs Prafulla C.Pant And 176 Taxman 184
= IFharam Veaer JT _ { LNirakhand)
4 [ Mofussil Warehouse & Trading Co.Ltd.Vis 238 I'TR 867 (Madras)
Commissioner OfF Income tax | )
14 | Durgalal & Co. Vis Commissioner O Income tax 220 ITR 456(Delhi)
15 iL'f{::[mT1i~‘-.~.iin[:l-::r OF Income tax Vs Active Traders (1%) 214 TTREES (Caleutia)
td.

1
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Al -Cummissiun-:r Of Income tax Vs Mukur
Corporation

[ITA No.318/Ind/2015]

111 ITR. 312 (Gujaratj—‘

Z. Further reliance is here by placed on following decisions of Supreme

Court High, Courts and Tribunal, the list and gist of decisions are submitted

T,

s. CASE Law Reported

Na.

1 CIT ¥/s Amitabh Bachan, Mumbai Civil Appeal No. 5009 of
2016 (SC)

2 | CIT Vs Bhagwan Das 272 I'TR 367 {Allahabad) |
3 | Shubhlakshmi Vanijva (P) Lid. Vs CIT-1 172 TTY 721 (Kalkata)
4 | Jubilee Commitrade (') Ltd. Kalkata v's CIT- | {ITA No 1179Kal/2016)

3 'Y Bench Kalkaia
2 | Novapan India Lid., Hyderabad vs Colleclor 35356 of 1984 (8C)
of Central Excise a ) _
6 | Rajmandir Esates Pvt. Ltd, vs PCIT-III GA No 509 of 2016
i _ (HC) Kalkata
7 1. P.G. Infrastructure & Service Pwi. Lid. [TA No 607 to 609
2. B.N. Vijaywargiya (Indore)

3. People's Internations!| Service P, Litd.
Bhopal

& | M/s Crompton Greaves Vis CI'1-6 Mumbai ITAT C Bench Mumbai |
Mote: The case laws al serial no. 5 and 8 have been relied upon for

invoking exception/exemption and retrospective application of Explanation 2 to
section 203 of IT Act 1961.

3. In the case of Malabar Industrial Co. Lid., Hon'ble Supreme Conrt
(243 I'TR 83- SC) held that where A.0. had accepted the entry in the statemeant
of account in the absence of supporting material, without making any ingquiry,
the exercise of jurisdiction by CIT under section 263(1) was justified, In this
case the damages received by the appellate in lieu of agricultural income was
wrongly allowed by the A.Q. as agricultural income when the same was finally
treated as income from other source, The operative part of decision is as under,
Ii the instant case, the Commissioner noted that the I'TO passed the order af
nil assessment withowt appiication of mind, Indeed, the High Court recorded

the finding that the ITO failed ro apply his mind to the case in all perspective
and the order passed by him was ervoncons. It appeared that the resoluifon

L0



[ITA No.318/Ind/2015]
[Smt. Annapurna Mishra, Bhopal]

pissed by the beard of the appellant- company was not placed before the
Aswessing Cfficer. Thos, there way mo maferiol (o sepport the clafm of e
appellant that the  said  amonsnt cepresenfed  compensafion for foss
agricultnral income. He accepied the entry in the statement of the acconni
filed by the appellant in the absence of any supporting mulerial and withoul
making any inguiry, On these facts the conclusion that the order of the TT0
was erroneons was irresistible. Therefore, the High Courr had rightly held
that the exercise af the jurisdiction by the Commissioner under section
2631} was fustificd.

It was skows af any stage of the proceedings that the amount in guestion was
Sixed or quantified as foss of agricwiiural income and, admittedly, it wgs not
so found by the Tribunal, The further guestion whether i wonld be
agricultural income within the meaning of section 2 (14) did not arise for
considerafion. It was evident from the order of the High Conrt that the
findings recorded by fhe Tribunal that the appellant stopped agricultural
operation in November 1982 and the receipt wrnder consideration did noi
relate to any agriculinral operation carvied on by the appellant, were jiol
questioned hefore it Thought the High Court was not corrvect in holding thaf
the amount was paid for breach of coniract as indeed it was pald In
madification/relaxation af the terms of the contracy, it was fo be held thal the
High Court was justified in concluding that the said amount was q tgeable
receipt nnder the head "fncome from other sources'.

4. In a recent decision ol Hon'ble Apex court in the case Shri Amitabh
Bachchan, (CIVIL APPEAL NO.S009 OF 2016 [Arising out of 5.L.P{C)
No.11621 of 2009)) while dealing with issue of requirement of issuing specific
notice w's 263 of LL.T. Act, the hon'ble apex court has comprehensively dealt
with this issue of "lack of mquiry” and "mnadequate mquiry” by the A0, and
held that CIT was perfectly justified in mmvoking section 263 of Income Tax Act
when A.O. had dropped the inguiries once the additional expenses claimed in
the revised ROI were withdrawn despite issue of notice ufs 69C of Income Tax
Act. Tt was contended on behalf of Mr. Bachchan that the A.Q, had taken the
possible view and CTT was not supposed to substitute his view particularly in
view of the tacts that the additional expenses claimead through revised ROI were
withdrawn. It was held by the Hon'ble Apex Court that making claim and
subsequently withdrawing the same gives rise to necessity of further ingulry, In

the instant case under consideration, the A{). has ommited to take note of vital
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farts like abnormal increase in sale price of land., agricultural activity,
agricultural Income, nature of busines: and legality of maintaining wo
portfolios and allowed the exemption claimed by the appellant without
application of mind. The gist of decision of Hon'hle Supreme court in the case

of Shri Amitakh Bacchan s as under:-

There can be no doubt that so long as the view faken by the Assessing
Cficer is a possible view the same ought not to be interfered with by the
Commissioner under Section 263 aof the Act merely on the pround that there
ix anrother possible view of the matter. Permitfing exercise of revisiomal
power in a siteation where ftwo views are possible would really amount to
canferring some kind of an appellate power in the revisional anthority. Thiy
is a conrse of action that must be desisted from. However, the above is nof
the situation in the present case in view of the reasons stated by the learned
C LT onthe 3 (20000 243 ITR 83 (8C) 4 (2007) 295 ITR 282 (5C) 22 basis
af which the said authority felt that the matter needed further investigation,
a view with wiich we wholly agree. Making a claim which would prima focle
disclose that the expenses in respect of which deduction has been ofalmed
has been incurred and thereafter abandoning/withdrawing the same glves
rise fo the necessity of further enguiry in the interest of the Revenwe, The
natice issuwed nnder Section 69-C of the Aot conld not have been simply
dropped on the ground that the claim has beenr withdrawn, We, therefore,
are of the opinien that the learned CL T, was perfectly justified in coming ro
s conclusions insofar ax the issae No (B is concerned and in passing the
impugned order on that besis. The learned Tribunol as well as the High
Court, therefore, oughi not te have interfered with the said conclasion,

I the light of the discussions that have preceded and for the reasons
alluded we are of the opinion fhat the present is a fit case for exercise af the
sue mroty revisional powers af the learned CLT. under Section 263 af the
Act, The order af the learned CLT., therefore, is restored and those of the
fewrned Fribunal doated 28th Angwst, 2007 gard the Hief 23 Conrd doted 7th

Angust, 2008 are set avide. The appeal of the Revenne is affowed,



[ITA No.318/Ind/2015]
[Smt. Annapurna Mishra, Bhopal]

5 ln the case of Rampyari Devi Saraogi, Hon'ble Supreme court, (67
ITR 84 SC) held that CIT was justified in invoking section 263 of 1T, Act 1961
as the ITO had accepted the initial capital, omaments and presents received at
the time of marmage and other gifts from father-in-law without making any
inquiry. Further it was held that it was not necessary to further detail the reasons
given by the CIT because on the facts of record, the orders were prejudicial 1o
the interest of revenue. The decision of Hon'ble High Court dismissing the WP
filed by the assessee apainsi the order of CI'T was dismissed. The relevant part
of decision is az under:-

Thre High Conrt was right in overraling the confention of the assessee. The
order of the Commissioner was a detaifed order. There was no doubi that he
did mention some focts which were not indicated or communicaied to the
assessee and which the assessee had had no apportanity of mecting.

The High Court was right in holding that afl this material was supporting
mraterial aned did not constitute the basis growmds en which the orders under
section 338 were passed by the Commissioner, There was ample material jo
show flhat the ITO mude the assessments in andue hurey. The assessee was a
aew assessee and filed voluntaory refurns in respect of a number of years, Le,
» Srom assessmrent years 1952-53 to 1960-61. The return for the assessment
year 1953-54 was uwndated. The returns for the assessment years 1952-53
and 1957-58 was dated 21,03, 1961 , and those for the assessment years 1958+
39 to IRGO-61, were dated 26004, 1961, On 21.03.19%61, the assessee migile g
decltaoration giving the foclts regarding inltial capital, the ornaments and
presemis received al the time of marriage, other gifis received from her
Sather-in-law, efc., which shoalid have any TTO on s guard. Bat the I'TO
withowut making any enguiries fo satisfy himself passed the assessment order
en30.03. 1961, for assessment years 1952-53 fo 1957-38, and on 26.04. 1961,
for the assessment years 1958-59 to 1960-61. No bank acconunt or any proper
books af account were maintained by the assessee or produced before the
ITO. A short stereofyped assessment order was mude for eacl assessmeni
year. Profit from specalation was shown as Ry, 3,085 and interest Ry, 608,
el Bw. 508 was added for wart of books of acconnt and evidienes, Na
evidence whalsoecver was produced in respect of the money-tending business
done and interest income shown o have been received by the assesspg, Na
Hames were given as to the parties to whom the foans were advanced, with
winenints and rate of interest and as fo when the inferest income was
received.

ft was nol mecessary to further detail the reasons given by the Comemissioner
hecause an the face of the record the orders were prejudicial fo inferest of
the revenue, and evern if the facts which the Commissioner introduced
reparding the enguiries made by him bad been indicated fo e assesses, e
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result would have been the same. The assessee, had wot in any way suffered
Srom the faifnire af the Commissioner to indicate the results of the enguiries.
Moreover, the assessee would Rave full oppartusity of sfiowing o the FTO
whether he had jurisdiciion or not and whether the income assessed in the
assessment orders whiclh were originally passed was correct or not.

The appeal was fialle to be dismissed and decision of High Court was fo be
i fireel

6. The jurisdictional MP High Couort, in the case of Mahaver Trader,
{220 ITR 167 Madhya Pradesh) while setting aside the order of I'TAT held
that ITO had not examined the issue of allowability of deduction w's BOHH and
80J in the light of conditions laid down for grant of relief under said sections.
Further, it was observed by the Hon'ble court that the Tribunal instead of
approaching the matter in the proper perspective had on their own started
making enquiries and found that order passed by A.Q. was correct which was
not warranted at all. The operative part of decision is reproduced here under:-

Tribunal, instead of approaching the matier in the proper perspective, bave
on their own started making enguiries and found that the order passed by
the fncome-tax Officer is correci. This approach of the Tribunal was yoy
warranted at all, After going through the order of the Income-tax Officer, it
appears that the Income-tax Officer as not examined the matter in the fighy
af the conditions laid down for grant of relief under sections BOHH and 807,
Cerfain condifions have heen laid down in both the sections and the Tncome-
tax Officer shouwld have examined the assessee on the basis of the conditions
ard thereafier recorded the finding whether they are entitled to the benefit of
section S or 800, But, instead of this, the Income-tax Officer only
proceeded fo assess the liebility of the assessee and that was nof the caorrecyt
approgel. The Income-tax OQfficer shonld bave exaemined e matier in the
light of the conditions mentioned in both the sections before granting refief.
We are of the opinion that the Commissioner of Income-tax has not given
any finding, but only remanded the case back te the Income-fax Officer for
reassessment affer complying with the conditions Taid down for gragl of
bencfit under sections 801111 and 30J. Thercfore, the finding recorded by the
Tribunal appears to be nof correct becawse all the materials which ought to
fhave been uiflised by the Income-tux Cfficer were not there and it Is noy
anderstandable fhat how the Tribunal fave on their own, assessed the
sitaation. Therefore, we are of the opinion that the view taken by the
Tribunal is not correct and we answer the aforesaid question in favour af the
Revenwe and against the assessee. The Income-tax Officer may examine the
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mutter afresh in the light of the decision of the Commissianer of Income-tax
witfronf fofiinge sobfice of any adverse observafions, i any, male by the
Commissioner af Income-tax.

Similarly, [lon'ble jurisdictional MP High Court in the case of Deepak

Kumar Garg (299 ITR 435 Madhyva Pradesh) upheld the order of CIT passed
under section 263 of Income Tax Act 1961, for the reasons that the A, had

done semblance of inguiry that too in snap-shod manner and accepted the

version of assessee without proper inquiry causing loss of substantial taxable

income. The gist of decision is reproduced as under :-

In the cose in hand, after hearing the auwthorised representfative, the
Commissioner fias recorded a clear finding that the order of the Assessing
Officer was erronconys as well as prejudicial to the interests of the Revenue.
From the order of the Assessing Officer, it s clear that for want of time, the
Assessing fficer ad done only a semblance of enguiry and that toe. in a
very slipshed manner, ax is clear from the post seript in the order of the
Assessing Officer. The Assessing Officer accepted the version of the assessee
withowt! proper engairy amd as a resulf o substantiol amount of taxgble
income was ot brought to tax. In such a case the assessment order would be
erronecus and prefudicial to the interests of the Revenue because law
enfoins upon the Assessing Officer to make the assessment order bringing
alf taxable income fo tax. The enguiry keld in a perfunciory manner could
not be said fo be @ proper enguiry before passing the assessment order. This
cannol be a ground to shuy ont the jurisdiction of the Commissioner of
Income-tax that an adeguate enguiry was conducted by the Assessing
Officer. We may clarify that the order of the Commissioner of Tncome-tax Is
in two parts. Part ene consisis of reasons for issuwing the show-cause nofice,
and the loter part deals with findings recorded by the Commissioner gffer
dffording opportunity of learing fo fhe assessee. As stated above, the
Commissioner of Income-fax fies recorded a cotegorical finding that the
arder of the Assessing Officer for want of adeguate enguiry, was erroneons
and prejadicial to the inferests af the Revenue and affer sefting axide the
assessment order, remanded the maiter (o the Assessing Officer for fresh
ARReSSIRCenT an the merits, The Commissioner of Income-fax also directed the
Assessing Officer to observe rules of natural justice and fo provide
apportunily of hearing fo the assessee before making fresh assessment order
et the merits, This adeguately safeguards the interest of the assessee and
would cause ne prefudice. It seems that the Income-tax Appeflate Tribunal
was carried away by the first part of the order of the Comnissioner of
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Frecome-tax as a result the fater part of the order escaped from the notice of
the Tribanal and the Tncome-tax Appeliate Tribunal bronded the order of
the Commissioner af Income-tax as based upon prababilities, surmises and
CORfeCTires.

H. In a recent decision, in the case of Rajmandir Estate Pvt, L.itd., Hon’ble
Kolkata ITigh Court, (GA No. 509 of 2016 with ITAT No. 113 of 2016) had
upheld the order of CIT passed w's 263 of Income tax Act. In this case, the AQ
had passed the assessment order u/s 143(3) read with section 148 of income tax
Act 1961, There was a huge increase in share capital by way of share premium.
The AQ had called for various details pertaining to increase in share capital and
reserve and surpluses on account of issue of 7,92.737 sharcs of Rs. 10 cach at a
premium of Rs. 390/-, The A() had also conducted the enquiries from share
subscribers ufs 133(0) of Income tax Act 1961 and most of the 39 applicania
responded and the appellant had even filed complete details and sources of these
companies for making share subscription. However the CI'T had invoked the
section 263 of Income Tax Act 1961 for the reasons that the AO had not
conducied the requisite enguiry and had not applied mind. Therefore the order
of AD was considered as erroneous and prejudicial to the mterest of revenue.
The IHon’ble Tribunal confirmed the view of CIT in setting aside the order of
AQ. The appellant preferred in appeal before Hon'ble Kolkata High Court
wherein the following question were found arising in the appeal.

fu) Whether in the light of the views expressed in the case of Lovely
Exports (supra) & Steller Investment (supral the order under section
263 directing further investigation iy legal?

(b)) Wherher the order passed by the assessing officer under section 143(3)
A4T of the Income Tax Act is ervoneous and also prejudicial to phe
interest of the revenue?

Both the above mentioned question were answered in affirmative by Hon'ble
Court and held as under:-

“ The assessee with an aquthorised share capital of Ry .36 crores ralsed
nearly a sum of R5.32 crores on acconnt af prewmium and clhose not o go in
for increase of authorised share capital merefly to avoid payment of statulory
fees is an importand peinter necessitating investigation. Maoney allegedly
recefved on aoconnt of share application can be roped in wrder Sectfion 8 af
the Tncome Tax Act if the saurce of the receipt is not satisfactorily established
by the assessee. Reference in this regard may e made to the judgemend in the
case of Sumati Dayal -Vs- CIT (supra) wherein Their Lordships held that

29



[ITA No.318/Ind/2015]
[Smt. Annapurna Mishra, Bhopal]

any sum "found credited in the books of the assessee for any previous yeur,
the some may be charged to income fax....". We are anable to accepr the
submission that any further investigation is futife becanse the money was
received on capitel account. The Special Bench in the case of Sophia
Finance Lid. (supra) epined thai "the wse of the words Yany sum foand
credited in the books"™ in Section 68 indicates that the said section is very
widefy worded and an Income-tax Officer is nof preciuded from making an
enguiry as o the froae natare and source thereaf even IF the some Is oredited
as receipt of share application money. Mere fact that the payment waos
received by chegque or that the applicants were companies, borfie on the file
af Regisirar of Companies were helid to be neatral faces and did not prove
that the fransaction was genuine as was lreld in the case of CIT -Fs- Nova
Prowmofers and Finfease () Lid. (supra). Similar views were expressed by this
Court in the case aof CIT -Vs- Precision Finance Pvi. Lid. (supra). We need
rot decide in this case ax fo whether the provise fo Section 68 of the Income
Tax Act is retrospective in nature. To that extent the guestion is kept open,
We enay however point ouf that the Special Bench of Dellvi High Court in the
case af Sophia Finance Lid. (supra) held that "the FTO may even be justified
i frving to ascerfain the source of depositor"”. Therefore, the submission thaf
the spource of source is not a relevant enguiry does not appear to be correct,
We find no substance in the submission that the exercise of power
under Section 263 by the Commissioner was an act of reactivating stale
isswes. In the case of Gubriel India Lid. (supra) the CIT was unable to point
AHE any error in the explonation furnishied by the assessee. Whereas in the
preseni case we have fabulafed the evidence which was before the assessing
afficer whick should have proveked him to make further investigation, The
assessing afficer did not attoch any importance to that aspect of the matter as
discussed above hy us. The judgement in the case of Leisure Wear Exports
Pvi. Led (supra) relied upon by Mr. Poddar has no applicability becguse ihe
evidence furnished by the assessee in this case does sagoest g cover up, e
also have feld prima focie that neither the fransaction appears fo be genuing
nor are the applicants of share are creditworthy.

The judgement in the cuse of Omar Salay Mohamed Sait (supra) cited by Mr,
Poddar has ne application for reasons already discussed. It Is not frue that
the Commissioner in thiv cave hax merely on the basis of suspicion held that
this was or conld be a case af money laundering, We as a matter of fact have
discussed this ssue in greal detail and need not reiterate the same. The order
passed by the Commissioner is by no means an acf of sabstituting his own
views to that af the assessing afficer. It is frue that the assessing officer had
requisitioned the wecessary defails by lis notice /5. 142(1) bat ke theregfier
did mat apply his wmind thereto. The judgement in the case of J. L. Morrlson
(Tndia) Lid, has ne manner of application because in that case the questlon
esserntially was whether the receipt wos of o copital or revenne nature, The
Sfacts and circumstances were nof in dispute, Moreover the view taken by the
assessing officer was nid shiows nwor was hielid by the Court fo be an erroneous
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view, Whercas in this case we have demonstrated in some detail as to why is
the order of the assessing afficer erroneoas and prejudicial to the revenue.™

9. The High Court of Allahabad, in the case of Bhagwan Das (272 ITR
367- Allahabad) has held that where the A, has not examined the agricultural
income and its exemption, the order has been passed without application of

mind and when there was oo discussion of relevant issue in the assessment

order, the CI'T was held justified in setting aside the order of A, Q. for granting
exemption to the assessee without application of mind. Tt was held as under:-

Having heard the fearned counsel for the revenne, we find that in the
assessmreny order, Mere Is no discussion regarding the guesiion as o
whierfrer the gmoant of income shown by the assossee wilich s being cloimed
to fre exeripd has actuclly been earned by him or not and, further, whether
the enfire amoennt of income from Agricufture and Poultry farming is
exempl frem tax. The Commissiorer of [ncome-fax Tas rightly initioted
proceedings under section 263 of the Act ay exempfion has been gronied
without any application af mind. The Apex Cowurt in the case of Malabur
Indus tricd Co. Lid. (supra) while interpreting section 263 of the Act held as
Sollowy r—

"A bare reading of this provision makes it clear that the prerequisite to
the exercise af jurisdiciion by the Comprissioner suo moty under i, is that
the arder of the Income-tax Officer is erroneous insofiar as i s prejudicial
to the interests of the Revenne. The Commissioner as fo be satisfied of twin
conditions, namely, (i) the order of the Assessing Officer sought o bhe
revised s erroneans; and (i) i is prejudicial to the interests of the revenne.
If one af them is absent-if the order of the Income-tax Officer is erroncous
but is wot prejudicial to the revenue or if it is not erroneods but is prejadicial
fo the revenne recenrse cannot be had 1o secrion 263(1) of the Act.

There can be ne doaht that the provision cannot be invoked to correct
each and every type af mistake or error conunitted by the Assessing Officer,
i ix oonly wiren an order is crropenns that the section will be afiracied, An
incorrect assumption of facts or an incorrect application of law will saulsfy
the requirement of the order being erroncous. In the same category Jall
erders passed withowt applying the principles of natural justice or withouf
application of mind." [Emplasis supplicd] (p. 87)

Thus an erder. which has been passed without application of mind,
will afse fall ander the expression erroncous and prejudicial to the interest
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af Revenue. Since the fncome-tnx Officer has granted exemption (o the
assessee in respect af income from agricadture and poultry furming without
any discuszion and with owt any application of mind, respecifully following
the aforesaid decision, we are of the opinion that the Tribunal had
committed error in holding that the assessmient ordering 5o foar as # grant ed
exemption to income from Agriceliure and Pouliry farming was pot
erroncols or prefudicial to the inferest of Revenae. We, therafore, answer
fhe question referred to us in the negative, i.e., in favour af the Revenne and
against the assessee. Since nobody has put in appearance on behalf af the
iussessee, there shall be no order as o cosis,

10. In case ot Bhushan Sicel, Hon'ble ITAT A Bench Delhi, (ITA No
1641 to 1646/Del/2014) observed that CI'T was within his powers to set aside
the order of A0, where the A.O. had allowed the expenses debited to P & L
account without proper inquiries although during the course of search in
Bhushan group and survey in other cases, it was noticed that Bhushan group has
been inflating expenses and various partics were used for the said purpose. Tt

has been held as under:-

In view of foregoing discussions, we are inclined to hold that the present
case is squarely covered in fuvour of the revenue by the decisions of Hon'Bie
Jurisdicrional High Court af Delhi in the case of Gee Vee Enferprises vs
ACIT (sapra} and CIT vs Nagesh Knitwears P, Lid. (supra) as in the present
case, the AQ did not raise any query or make any inguiry pertaining o the
cloim of expenses submitted by the assessee in its books and statements of
acconnis submitted along with return and this i a clear case of "lack of
inguiry™. We may alse point oat that if the AQ fails to conduct the said
investigation, fre comumits the ervor and the word “erroneous”™ incluides
Sailure to make inguiry. I such cases, the order becomes erroneons becapse
necessary ingoiry or verification has por been made and not becanse g
wrong erder has been puassed on merits. We further hold that if frony the
detailed investigation conducted by 1A No. 1641 o 1646Del20i4 4Y:
2006=07 to 2010-11 the Investigation Wing of the department, it is revealed
fhat the hogus expenses have been cluimed by the assessee with the infention
fn reduce {15 tax Hability, then the order is alve prejudicial to the interest aof
revenue, The argument of the Id. Counsel of the assessee abouf revenie
nentralify is nof applicable to the facts and circamstances of the present
CHNe
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In the case ef ITO v Ch. Aichaial (T996) 218 ITR 23%5C), speaking for
flon'ble Apex Court their lordships held as foflows:- "In our opinion, the
contenrion urged by Dr. Gauri Shankar merits acceptonce. We are of the
opinion that under the present Act, the Tncome Tax Officer has ne option
fike the one hie had wnder the 1922 Act, He can, and he must, tax the right
person and the right persen alone. By "right person®, we mean the person
whe is lable fo be taxed, according to laow, with respect to a parficalar
incame, The expression "wrong person™ is ebviowsly used as the opposite of
the expression "right person’. Merely because a wrong person is faved with
respect fo o particalar income, the Assessing Officer is not preciuded from
taxing the right person with respect to that income. This Bhushan Steef Lid.,
New  Dellhi vs  Assessee on 30 March, 2015 Indian Kawoon -
hftpoindiankanoon.org/doc/ 1646792387 Il is so irrespective of the fuct
which course is more heneficial to the Revenue. In our opiniown, the
fenguage of the relevanr provisions of the present Act Is quite clear and
unambiguous. Section 183 shows that where Partiament intended to provide
an option, it provided so expressly. Where a person is taxed wrongfully, he Is
nge doubt entitted to be relieved of it in accordance with law, bur that is g
different matter altogether. The person fawfully lable to be taxed can claim
fro fitimanily becase the Assessing Officer (Tncome Tax Officer) has taxed
the safd income in the hands of another person contrary fo law.” ITA Na,
1641 to 1646 Dl 2004 AV: 2006-07 fo 2010-11.

Therefore, it is well-settled principle that the Revenue authorities are duty
bound to tax right person and right person alone. By "right person™ s
meant the person who iy liable fo be taxed, according to law, with respect to
a particutar fncome. The meaning of "wrong person® is ebvionsly used as
the oppesite of the expression "right person”. In our humble understanding,
the ratie of this decision clarifies that merely becanse of o wrong person Is
faxed with respect to a particelar income, the AQ is wot precluded from
taxing the right person with respect to fhat income. Same is the cose bere
when assessee company made a bogus claim of expenditure then the
assessee cannot avall invnunity from ftax fability by stating that the
mpagred amonnt of expenditure claim has been taxed in the hands af
respective payee commpanies

11.  In a landmark deeision in the case of Subhlakshmi Vanijva (P) Ltd. B
Bench of Kalkata ITAT. (60 taxmann.com 60 (Kolkata - Trib.), the decision
of CIT in setting aside the order of A.O. was upheld. In this case, the appellant
issued fresh share capital of 14.72 Lakhs at a premium of 7.21 crores. The A0,
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obtained all the regquired dncu!-ﬂeu’rs and issued nolices to 8 subscribes out of
Zlparties w's 133(6) of 1T Act 1961 and on the basis of dotails filed and
confirmations received from subscribers, the A.O. proceeded to accept the
explanation of assessee and completed the assessment with nominal addition of
Rs. 28,049/~  The CIT invoked the section 263 ol IT Act 1961 and set aside the
order for the reasons that proper enquiry was not carried out by the A.Q. and
directed the A.O. o make [resh assessment after conducting independent,
detailed and complete inquiries of subscription and share premium. The Hon'ble
ITAT confirmed the decision of CIT with the observation that "inadequate
inguiry” falls in the category of "No inguiry" which results in to making the
order us erroneous and prejudicial to the interest of revenue. The relevant part

of decizion 15 as under:-

“Whether the enquiry conducted by the Assessing Officer in
such ¢ases can be as a proper enguiry?

Thaough the Assessing Officer issued notices under section33(6) buy
if failed to comprefiend the rationale or fogic belind issuing shares af such g
high premium, nor to examine any of the directors of the companics which
were sabscribers to share capital. It is Rhighly improbable for any person
fraving sound mind to purchase ai arm's lengih the shares of a private
fimited company, hardly having any worth, with face valwe of R5.00 af a
premiam of Re I This mere fact showld fiove been cornerstone for the
Assessing Officer fo erhark upon further enguiry fo uncarth the iruth, The
genuineness af ransactions af issae of share af such hefiy premium In this
background of the matter was under dark clowd and it skipped the artention
of the Assessing Officer. [Para 17.c.]

Upon analysis of the business model of the assessee it was noted that
sharcholder companies of one company become investee companies of other
comipanies and in fare, sach fafer company, whose shares are purchased,
Jurther invest in the shares of other companies, so on and so forth, This is a
striking example of circulation af capital from one company fo another and
the rotation is continwing In all the companies nnder consideration, If
canned be a sheer ceincidence that hundreds of companies brought into
existence, faving link with ecach other and none of them doing any
wortinwhile business activity, come fogether to issue shares at such a huge
premium. Ar best, this argument coalid have been taken info consideration ir
these companies had isswed shares fo ity related companies at pressium and
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fnvested the proceeds in some other business activity and not purchasing the
shares of other related companies through such o circular roate, This slhows
that the fransactions of issuing shares af a preminm fo refated companies
and then purchasing the shares of other related companies of o huge markef
price armd none of the companies has any worthwhile business activity, when
considered on an overall bosis, is nothing but a smokescreen. [Para 17/

There remuins ne doubt whatsoever that in the given circimstances,
the Assessing (Mficer conducted half-baked enguiry ipnorfng vital aspects
which were required fo be examined. If ¢ company recently incorporated
withaouw! carrying owt any worthwlhile business activity issues shares with
Suce value of Rs. 10 ar & premium of Ry 190, the immediate concern of the
Assessing Officer ought fo have been to find out as to whether the receipt of
such a premiwm was justificd and whether the parameters of section 68
stood complied with. In the instant case, the Assessing Officer merely issued
fotices under section 133(6) to seme of the sharcholders whose replies,
irdicating that they overtly purchased the shares af Rs.200 ecach, were Kept
on record. Pinting a lid at the matter af that stege only, the Assessing Officer
did not consider It prudent to examine such sharcholders as io their capacity
and genuineness of the transactions. Confromted with such peculiar gnd
fair-raising circumstances, the Assessing Officer should have gor alerted
and dug the matier deep for unearthing the reality of the transaction,
Unfortunately, nothing of this sorf was done by him. It is a perfect citatlon
Jfor a complete won-application ef mind by the Assessing Officer and of
passing the assessment order in undue hasee, (Poara 1707

Fhus, there can be no escape from an axiematic conclusion that in alf
these cases the enguiry conducied by the Assessing Officer's is exceedingly
inadequate and hence foll in the category of 'ne enguiry’ conducted by the
Assessing Officer, what to talk of charactering it as an 'Inadeguate enguiry',
Fhe highly inadequate enquiry conducted hy the Assessing Officer resufting
i drawing incorrect assumption of facis, makes the erders erroneous and
prejudicial to the inferests af the revenne, [Para 17.0]

Whether Commissioner can sct aside the assessment
order and direct the Assessing Officer to conduct g
thorough enquiry, thereby interfering with the jurisdietion
of the Assessing Officer conferred on him in terms of

sections 142(1) and 143(2) of the Act?

A careful pernsal of the provisions of section 12{1)/T43¢2) unveils
that it is the prerogative of the Assessing Officer to reguire the information
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'or such poinis or matiers’ as he may require. Ordinarily it is not possible
Sor the Assessing Officer fo inguire into eacl and every entry recorded in the
books of acconnt of the gassessee. He has to exercise his acamen in
extraciing owt the relevant points or matters on which he wanis o
caoncertrate. Bud, what is importart in fis regard is that the eperation of
section [42(1)/T43(2) comes to on end when anr assessment Is completed
after examining snch point or muatfers which the Assessing Officer feefs to
fnguire before finalizing the assessment. It is only thereafier that rthe
revisional powers of the Commissioner winder secfion 263 can come frto play
Sor ascertaining if the Assessing Officer examined all the refevant points,
which ought to have been examined. If the Commissioner, on examination
of records of assessment, comes fo the conclusion that the Assessing Officer
Jailed te enguire info certgin ofher relevant aspects which, in fact,
necessitated thorough investigation, then he has all the power to revise the
assessrrent order. In fhe instant case, the assessment already stands
Jinalized and now the Commissioner is exomining whether the Assessing
Eficer properly examined the facts af the case. In such circamsiances, it is
imperinissible fo have a recourse to the provisions of sections T42¢1) and
143¢2) for demolishing the order under section 263, fPara 18.50.]

Whether inadequate inguiry conducied by the Assessing
Officer empowers the Commissioner to  revise the
assessment order?

fi is imperative for the Assessing (Nficer to conduct enguiry to satisfy
fritnself about the genuineness of transactions. Scope of the ferm ‘enguiry’
can be diverse in different circumstances. There cannof be siraifjocket
Jornuda to positively conclude as o conducting or non-conducting of
‘errguiry” by the Assessing Officer. It depends on the facts and
circumstances af each case. Where the fucts are just ordinary and prima
Sacie fhere s nothing nntoward the recorded transaction, in such
circumsiances, the abitaining of the documents and the application of mind
thereon, without a further owtside enguiry, may mean that the Assessing
Cfficer did conduct enguiry, leaving the gquestion open as to whether it was g
proper oF an improper engquiry. Bat, where the factual scenario of o case
prima facie indicetes abnormalifies and cry for looking deep into ¥, then a
mere colfection of documents cannot be held as conducting enguiry, leave
aside, adequate or inadegquare. In sach later cases, only when the Assessing
Qfficer, after collection of the initind documents, embarks upon further
investigation, that it can be said that Tre initiated enguiry. Where the facts of
a parficelor fransaction cry hoarse about s won-genitineriess and even o
casual fook ot such focts, prima facie, divaiges fowl play, then the alarm bell
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must ring in the mind af the Assessing Officer for making further
examination. Collection of papers on record in such circamsionces cannod
be construed as conducting a proper engairy. If in such circumstances, the
Assessing Officer simply gathers documents and keeps them on record, then
such nominal enguiry falls within the overall category of 'no enguiry’
hecaiuse af the inuction on the part af the Assessing Cfficer to read o writing
art the wall, fPoara 196 )

Thus, the instant case is o glaring example of not making relevant enguiry,
which amonnis to ‘no enguiry' and hence it becomes o case of non-
application of mind by the Assessing Officer. fParag 19.e.]

If the Assessing Officer has taken a possible view, can
still the revision be ordered?

Where the Assessing ()fficer fuils fo conduct an enguiry or proper
emipuiry, which is called for in the giver circumstances, the Commissioner is
cmpawered o set aside the assessment order by freating it as erropeous g
prejudicial fo the interests of the revenue. In such circumsiances, the
Assessing Officer can'’t be soid to have taken o possible view and it is nog
Surther required on the part of the Commissioner to expressly show where
the assessment order went wrang. The very fact that _no _enguiry was
conducted  or mo _proper enguiry  was_ cenducted in ithe reguired
circumstances, is sufficient in itself fo invoke the provisions of section 263,

[Para 21.p.f

From an overview of the above discussed fudgments, it is erystal clear
that where the AQ fails fo conduct an enguiry or proper enguiry, whick Js
calfed for in the given circumstances, the CIT is empowered te set aside the
assessaent order by freating it as erroneons and prejudicial to the interesis
of the revenue. In such circumstances, it is rof further required on the part
af the CIT to expressly show where the assessment order went wrong, The
very fact that ne enguiry was conducted or wo proper engriry was conducted
in the required circumstances, is safficient in itself to invoke the provisions
af section 263.

We, therefore, answer all the five aspects discussed above by holding
that @ {) the enquiry conducted by the AC in such cases can't be cansiraed as
a proper caguiry; i} CIT w's 263 can set aside the assessment order and
direct the AQ fo conduct a thorough enguiry, notwithstanding the
Jurisdiction of the AQ in making enguiries on the issues or matters as he
coensiders fit in ferms of section 12(1) and 14372} of the Act, which is
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refevant only up to the completion of assessment ; i) Inadegquate inguiry
conducted by fhe AQ in the given circumstances is as good as mo enguivy
and as such the CIT was empowered to revise the assessment order ; iv) The
order of the CIT is not based on irrelevant considerations and further in the
present circamstances, ke was not oblived to positively indicate the
deficiencies in the assessment order on merifs on the question of issue of
share capital ot o huge premiium @ v} the AO in the given circamstances
can’t be said to have taken o possible view as the revision is sought to be
downe on the premise that the AQ did not make enguivy thereby rendering the
assessment order erroneaus and prejudicial to the interest of the revenue on
ik score ifself ™

12,  In arccent decision of D. Bench of Hon'ble Kalkata ITAT in the case
of .Jubilee Commitrade (P) Ltd. Kalkata (ITA No 1179/Kal2016), the
hon'ble bench has confirmed the order of CIT setting aside the order of A.Q, In
this case, the Hon'ble Bench has relied upon the order of B-Bench of Kolkats
ITAT in the case of Subhlakshmi Vanijva (P) Ltd. The CIT had invoked the
section 263 of I'T" Act-1961 for the reasons that the A0, had failed to examine
the capacity of subseribers of shares capital although most ol the details and
confirmations were duly called for and filed. It was held by the bench:-

“We have considered his submissions and are of the view that as was
done in the similar group of cases whick was considered by this Tribunal
and in which the lead order way passed in the case of Subhiaksiimi Fanijay
Pur. Lid. (supra), the CIT ought to have set aside the order of A and direct
the AQ to make fresh enquiry with regard to the receipt of share capital and
share preminme by the assessee during the previeus year. As riphtly polnted
out by the Ld. Counsel for the assessee, since e proceedings w's 263 af the
Act were concladed ex-parte, the Assessee had ne occasion to place material
to satisfactorily explain the receipt of share capital and share premium by
the Assessee. There was however no maicrial on the basis of which the CIT
could fave come to the conclusion that the receipt of share capital and share
preminm was nof satisfactorily  explained by the assessee. As righily
contended by the Ld. Counsel for the assessee, the CIT vught to have set
aside (he order of the AQ and directed the AQ to conduct fresh enguiry on
the lines indicated in the order of this Tribunal in the case of Subhilakshmi
Vanijya Pvt. Ltd. (supra). We therefore modify the order of €1T and direct
the AQ to make fresh enguiry with regard to the receipt of share capital anid
share preminm  during the previous year  after  affording  Assesseg
oppoerfunily of being heard. With these observations the appeal of the
asyessee is ireated as partly alfowed. ™
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£3.  The jurisdictional Indore Bench of ITAT, in a recent decision dated
21.11.2016, in the cases of (1) P.G. Infrastructure & Service Pvt, Lid.
Bhopal, (2) S5.N. Vijaywargiya, Bhopal, {(3) People's International Services
P. Lid., Bhopal, (ITA No. 607 to 609/Tnd/2016) has confirmed the order of
PCIT, Bhopal passed under section 263 of Income Tax Act. 1961 on the ground
that the A.O. has notl been in a position to conduct proper inquiry, Although in
these cascs, the jurisdiction of the cases were transferred to the Assessing
Officer at the fag end of the vear duc to unpleasant event of CBI raid on the
earlier Assessing Officer. However the basic principle which has been
confirmed by the bench was lack of inquiry and inadequaie inquiry
conducted by the Assessing (Mflicer. Therefore, these decisions are applicable
on the present case also. The Hon'ble bench has also placed reliance on almost
all the case laws relied upon by us in this case, The operative part of order of
this Hon'ble bench is reproduced here under:-

“We fave carefufly heard the rival contentions of the parties. We find that in
similar type of cases in ITA Nos. 46 7/ Ind/2016, 275/nd/2016, 341 Ind 2016
efe. ete. this Bench of the Tribunal vide its order dated 14th July, 2016 has
freld ax under =

“S. After hearing both the partics and perasing the muoterial availabfe on
record and keeping in view the peculiar facts and circamstances of these
coses, we are af the considered view that in short time from 29.03.2004 10
JO.03. 2014, it was practically impossible for the Assessing Qfficer to have
examined the returns of the assessee vis-g-vis the details and porticulars
filed in support of the returns and form an opinvion and frame a detalled
assessment order on the issues in the retiurns of income.

Therefore, we have ne hesitatlon in accepting the argaments of the
Departmental Representative and upholding the present orders passed w's
263 af the Income-fax Act, 1961, by the Commissioner of Income-tax. Thus
grounds of appeal in oll the appeals under consideration are diswiissed.™
Respecifully following the above decisions, we are of the view that there was
no gecasion for the Assessing Officer (o make any inguiry and the Assessing
Officer accepted the return withow! proper inguiry as a result of which
substantiol amoant of tavable income was pot brought to tex. We also frofd
that ne rule of aniversal application can be laid down for exercise of
revisivnal powers wi 263 of the act. It will depend on the fucts of each and
every case but the Commissioner of Income Tax must be satisfleg af
exisfenrce aof twin conditions that the order of the Assessing Officer I
erroncous and prejudicial to the interest of the Revenue. We also gel support
Jrom the following judgments :-
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i}  Ham Pyari devi Saraogi vs, CIT; 67 ITR 84¢(5()

fit) CTT vs. Seshasayee Paper & Roards Lid.; 242 ITR 490 (Mad )

fiti} CIT v, Bhagwandas; 272 ITR 367 (A} PG Infrastraciure ITA Nos.
GO7.608 & GO TRd 2086 15

fiv) Pratap Footwear vs, ACIT; (2003} SOT 638 (Jabalpur)iTri}
fv)  CIT vs. Amftebh Bachan (supral: Civil Appeal No, 3009 af 2016 (8C)

We further find that the Hon'ble jurisdictional High Cowrt in the case aof
CIT vs. CIT vs. Deepak Kumar Garg: 299 ITR 435 has categorically held ax
Lrder -

“Held, that from the order of the Assessing Officer, it was clear that for want
of time, the Assessing Officer had done only a semblunce of enguiry and that
tow, in a very stip-sfiod manner. The Assessing Officer accepied the version
af the assessee withont praper enguiry and ax a resalf a substantiol mwiount
af taxable income was nof brought fo fax. The Commissioner of Income tax
had recorded a categorical finding thai the order of the Assessing Officer for
want of adequate enguiry was erroneous and prejudicial to the inferests af
the revenue and qfter setting aside the assessmemt order, remuanded the
maiter fo the Assessing Officer for fresh assessment on the merits. The
fearned CIT also directed the Assessing (Mficer to abserve fhe rules of
natural justice and (o provide opportanity of hearing to the assessee before
miaking a fresh assessment order on the merits. This wonld adequately
safegunrd the interest of the assessee and would cause no prejudice. The
order of revisfon was valid. "

Thaus, respectfully following fhe above judgment of the Hon'ble
Jurisdictional High Court, these appeals of the assessee are dismissed.”

14. Reliance is also placed bereby on Explanation -2 to section 263 of I'T
Act 1961 inserted by finance Act 2015 w.e.f. 01.06,2015 considering the
same as having retrospective effect. 1t is a settled rule of construction that
every statue is prima facie prospective unless it 1s expressly or by necessary
implication made o have retrospective operation. Crdinarily the count aro
required to  gather the ntention of the legislature from the overt language of
the provision as to whether it has been made prospective or retrospective, and if
retrospective, then from which date. However, some times what happens is that
the substantive provision, as originally enacted or later amended, [ails to clarify
the intention of the legislature. In such a situation if subsequently some
amendment is carried out to clarify the real intent, such amendment has to be
considered as retrospective from the date when the earlier provision was made
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effective. Such clarificatory or explanatory amendment is declaratory. As the
later amendment clarifies the real intent and declares the position as was
originally intended, it takes retroactive effect from the date when the original
provision was made effective. Normally such clarifeatory amendment is made
retrospectively effective from the earlier date. It may also happen that the
clarificatory or explanatory provision introduced lawer to depict the real
intention of the legislature 1s not specifically made retrospective by the statute,
Motwithstanding the Fact that such amendment to the substantive provision has
been given prospective clfect, the judicial or quasi judicial authorities, on a
challenge made o it can justifiably hold such amendment to be retrospective,
The justification behind giving retrospective effect 1o such amendment is 1o
apply the real intentiom of the legislature from the date such provision was
initially introduced. the intention of the legislature while introducing the
provision is gathered, inter alia, from the finance bill, Memorandum explaining
the provision of the finance bill etc, Reliance is placed on the decision of “B"
bench of Hon'ble 1ITAT Kolkata in the case of Shubhlakshmi Vanijya Pyt
Letd. 60 taxmano.com 600 wherein Hon'ble ITAT, while examining the
retrospective applicability of proviso to section 68 of IT Act 1961 has
beautifully analyzed the issue of applicability of amendments and laid down the
above principles while examining the issue. Therefore it is imperative to
examine the applicability of Explanation 2 to section 263 of IT Act 1961 in the
light of principles laid down in the decision as discussed supra. The existing
provisions of the Act after the insertion of explanation 2 stands as under:
“l.—Revision by the fPrincipal Commivsioner or] Commissioner

(L) The fPrincipal Commissioner or] Commissioner may call for and
examine the record of any proceeding mnder this Act, and if he
considers that any erder passed therein by the [Assessing] Officer s
erroncousin se fur as it is prefudicial to the interests of the revenie, he
muy, after giving the assessee an opportanity of being heard and after
wiking or causing to be made such inguiry as he deems necessary,
puass such order thercon as the circumstances of the case justify,
including an  order enhancing or modifying the assessmient, op
cancelling the assessment and divecting a fresh assessment.

fExplanation 1.j—For the removal of doubis, it is hereby declared
that, for the purposes of this seh-section,—

fa) an order passed fon or before or after the Ist day of June, 1988
by the Assessing Officer shall include—

41



[ITA No.318/Ind/2015]
[Smt. Annapurna Mishra, Bhopal]

() an order of assessment made by the Assistant Commissioner 2 for
Deputy Commissioner] or the Income-tax Officer on the basis of the
directions issued by the fJoint] Commissioner under section F44A4;

(i) an order made by the [Joini] Commissioner in exercise of the
powers or in the performance of the functions of an Assessing Officer
conferred on, or assigned to, him under the orders or dircctions issned
by the Booerd or by the [Principal Chicf Commissioner or] Chicf
Commissioner ar [Principal Director General or] Director General or
[Principal Commissioner orf Commissioner anthorised by the Board in
this behalf under section 120;

() "record" [shall include and shall be deemed always to have
included] all records relating te uny proceeding under this Act
mvailable at the time of examination by the [Principal Commissioner
arf Commissioner;

fc) where any order referred to in this sub-section and passed by the
Assessing Officer had been the sebject matter of any appeaf [filed on
or before or after the st day of June, 1988], the powers of the
[Principal Commissioner orf Commissioner under this sub-section
shall extend fand sholl be decmed always to have extended] to such
mratters ay hod not been considered and decided in such appeal.}

[Explanation 2.— For the purposes of this section, it is hereby declared
that an order passed by the Assessing Officer shall he deemed to be
erreneous in so far as it is prefudicial to the interesis of the revenue, if,
in the opinion of the Principal Commissioner or Commissioner,—

(i} the order is passed without muaking inguiries or verification witlch
should have bees niade;

() the order is passed allowing any relief without inguiring into the
claim;

(¢} the order has not been made in accordance with any order,
direction or instruction issued by the Board under section 119; or

(d) the order has not been passed in accordance with any decision
which is prejudicial to the assessee, rendered by the jurisdictiona]
High Court or Supreme Court in the case of the assessee or any other
perso f
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(2} No order shall be muade under sub-section (1} afier the expiry of
two vears from the end of the financial year in which the order sought
fo be revised was passed. [

(3) Notwithstanding anything contained in sub-section (2), an order
in revision under this section may be passed af any fime in the case of
an order which kas been passed in consequence aof, or to give effect to,
any finding or direction contained in an order of the Appellate
Tribunal, [National Tax Tribanal [ the High Court or the Supreme
Cernirt.

Explanation—In computing the period of limitation for the purposes
af sub-section (2), the time taken in giving an apporinmnity to the
assessee to be reheard under the provisoe to section 129 and any period
during which any proceeding under this section is stayed by an order
ar injunction af any court shall be excluded. ”

The explanation 2 has been inserted in section 263 w.e.f. from Ist
June, 2013 by Finance Bill 2015 to declare the law which reads as under:-

* [Explanation 2.—For the purposes of this section, it is hereby
declared that an order passed by the Assessing Officer shall be deemed
ter be erroneons in so far as it is prejudicial to the frnterests ef the
revenue, if, in the opinion of the Principal Conumissioner pp
Conmissioner,—

fa) the order is passed without making ingurivies or verification which
sfronld have been muode;

(b} the order is passed allowing any relief without inguiring info the
cfenire;

(c) the order has not been made in accordance with any order,
direction or instruction issued by the Bowrd pnder section T19; or

(d) the order has nor been passed in accordance with any decision
wihich s prefudicial to the assessee, rendered by the jurisdictional
High Court or Supreme Court in the case of the asscssee or any other

person. |7

It is profitable at this stage to refer to the Memorandum to Finanee
Bl 2015 and notes to clauses fo Finance Bill, 2015 which are as
mmder:
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Further, it is essential to refer to the memorandum o finance bill 20135
and notes to clause so as to understand the real intention of the legislature in
inserting Explanation 2 to section 263 of I'T Act 1961 which is reproduced here
under for ready reference:

CMEMOBRANDUM TO FINANCE BILL 2015

“The existing provisionys contained in sub-section (1) of section 263 of the
fncometax Act provides that if the Principal Commissioner or
Commissioner considers that any order passed by the assessing officer is
EFFOReONs In so far as it is prefudicial to the interests of the Revenue, fie
may, after giving the assessec an opportunity of being heard and after
making an endguiry pass an order modifving the assessment made by the
asxessing  officer or cancelling the assessment and directing  fresh
[ASSESSIRErL,

The interpretation of expression "erroncous in so far as it is prejudicial
fo the inferests of the revenue” has been o contentious one. In order to
provide clarity on the issue it is proposed to provide that an order
passed by the Assessing Officer shall be deewmed to be erroneons in sq
Sfar as it is prefudicial to the interests of the revenue, if, in the opinion of
the Principal Commissioner or Commissioner.—

fa) the order is passed without making inguiries or verification which,
showld have been made;

(h) the order is passed allowing any relief withowut inguiring into the
cfaim;

fc) the order fras rot been made in accordance with any order, direction
oF insiruction isswed by the Board under section 119; or

(d) the order has not been passed in accordance with any decision,
prejudicial to the assessee, rendered by the jurisdictional High Coury op
Supreme Court in the case of the assessee or any other person.”™

This amendment will fake effect from Ist day of June, 2015."

SNOTES ON CLAUSES FINANCE BiLL 2015

Clause 65 of the Bill seeks to amend section 263 of the Income-tax Act
refating fo revision of erders prejudicial to revenne.
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The existing provisions contained in sub-section (1) of section 263
provide that if the Principal Commissioner or Cowmissioner considers
that any order passed by the assessing officer is erroneous in so for ax it
iy prefudicial e the inferest of revenue, ke may, afier giving the assessee
an opportunity of being heard and after making or causing te be made
an enquiry, as he deemys necessary, pass arn order modifying the
assessment nuade by the assessing officer or cancelling the assessment
and directing fresh assessment.

It is proposed (o amend sub-section (1) of the aforesaid section to insert
an Explanation so as fo provide that an order passed by the Assessing
Officer shall be deemed to be erroneous in so far as it is prejudicial to
the interesis of rthe revenue, If, in the opinion of the Principal
Commissioner or Commissioner,—

fa) the order is passed without muaking inguiries or verification which,
should have been made;

(h} the order is passed alfowing any refief without inguiring inte phe
claim;

fc) the order has nof been made in accordance with any order, direction
or instruciion issued by the Board under secfion 119; or

() the order has not been passed in accordance with any decision
which is prejudicial to the assessee, rendered by the jurisdictionad High
Court or Supreme Courf in the case of the assessee or any other person,
This amendment will fake effect from 1st June, 20157

The plain reading of existing provisions of section 263 ol Il Act 1961,

the memorandum to finance hill 20135 and notes on clauses of finance bill 2015
as reproduced above makes it evidently clear that said Explanation 2 to section
263 of IT Act 1961 was brought in just as clarificatory or explanatory to the
original intent of section 263 of IT Act 1961. The intention of legislature has

been to explain and clarify the originally enacted statue so as to declare the
position as was originally intended. The language of the Explanation 2 starts as
“for ithe purpose of this section, it is here by declared that the order
b¥......" which goes to prove that the relevant insertion of explanation has been
declaratory. Therefore, taking support from decision of Hon’ble B bench of
ITAT Kolkata on the principles of applicability of amendments in the case of

45



[ITA No.318/Ind/2015]
[Smt. Annapurna Mishra, Bhopal]

shubhlakshi Vanijyva Pvt. Lid.. as discussed supra, the insertion of Explanation
£ 1o section 263 of IT Acl 1961 has to he considerad as having retrospective
effect, Therefore, it was mandated on the part of Assessing Officer not to pass
the assessment  order without making inquiries or verification which should
have been made and allow the relief without Inquiring into the claim which in
the instant case, the AO has omitted 1o follow the express provisions of the Act.
Further reliance can be placed on the decision of Hon’bhle € Bench of ITTAT
Mumbai in the case of M/s Crompton and Greaves Lid. in TTA No.
1994/Mum/2013 and ITA Nao, 2836/Mum/2014 dated 01.02.2016 wherein
alter examining the issue of applicability of insertion of Explanation 2 to section
263 of IT Act 1961 in detail, it has been held that such insertion of Explanation
2 has been declaratory and clarificatory in nature 1o provide clarity to the
exisling provision. Therefore, held that the erder passed by AO shall be lighle ta
be revised by the Pr. CIT/CIT if the AO has not followed the terms of
Explanation 2 {(a) and b} of section 263(1) of IT Act 1961 - The relevant part of
decision of Honble Bench is reproduced here under:

Now, as ean be seen above - the amendment to section 263 uf the Act by
fusertion of Explanation 2 to Section 263 af the Act is declaratory &
clarificatory in nature and iy inserted fe provide clarity on the issue as g
wihich orders passed by the AQ shall con stificte erroneons and frejudicial 1o
the interest of Revenne it is | inter-afia, provided that if the order is passed
witheut waking inguiries or verifications oy A which, should have been
muide or the order is passed allowing auy relicf without igairing into the
claim; the vrder shall be deemed fo be erroneons and prejudicial to the
interest of Revenue, The Fon'ble Supreme Court in the case of Malabar
Trndusirial Company Limited v. CIT (20000 109 Taxman 66 (SC) hreld thay ir
the AQ has accepred the eRICY I e stafement af wcconnt filed by tha
faxpaver without making cHgiry , the said order af the AQ shall be deemerd
o be crroneous in 8o fur as it is prejudicial to the interest af the Revenue, i
eur considered opinion, e Sacts af the case af the assessee CORIPARY are
similar to the facis in the case aof Malnbar fndusirial Ceo. Limited(supra)
whereby ne ergqiiryverification is made by the AQ whatsoever with respecy
e claim of deduction of Rs. 17.72 Crores With respect to the provisions Jor
warranty, excise duty |, sales tax and liguidated damuges. Moreaver, now
Explanation 2 to Section 263 af the Act is inserted in the statute wihich is
declaratory and claraficatory in nature to declare the faw and provide clarify
on the issue wherepy if the A.O. failed to make any enguiry or HECessary
verification which should have been made, the order becomes erroneous in
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so far as it is prejadicial to the interest of revenne. A provisoe aidded from 01-
(4-1988 fo Section 438 of the Act from 01-04-1984 came up for
consideration in Alied Mojors Private Limited v. CIT ¢1997) 91 tacman
205(8C) before Hon'ble Supreme Court and it was given refrospective effect
fram the inception of the secfion on the reasonin g that the provise was adided
re remedy  hitpidwwwoitatonfine.ore 78 ITA  19%4Mum/i3 & ITA4
2830 Mur I unintended conseguences and supply an obvious omission so
that the section may be given a reasonable interpretation and that in fuct the
amehdment fo insert the provise wonld not serve ity object unless it is
canstried as refrospective . fn CIT v. Podar Cemtent Py, Limited (1997) 92
Toxman 341(8C) , the Hon'ble Supreme Cowurt held that amendment
fntreduced by the Finance Act, 1987 in so fur the refated to Section 27(ii)
(i) and (k) which redafined the expression ‘owner of house property’, in
respect af which there was a sharp divergence of epinion amoengst the High
Courts, was clarificatory and declaratory in wature and consequently
refrospective. Simitarly . in Brif Mohan Das Laxman Das v, CIT (1997 94
Taxman 41(5C), explanation 2 widded to section 40 of the Act was held to be
declaratory in natare and |, thercfore | retrospective.(Reference Page 569-
370 Principles of Statiwtory Interpretation by Justice G.P.Singh I30h Ed.). In
onr considered view, the CIT has rightly inveked the provisions of section
203 of the Act as the A0, falled to make proper enguiry, exomination and
verifications as warranted for the proper completion of the assessment, with
respect to claim of deduction of Rs. 17,72 croves with respect to the provisions
Sfor warranty, excise duy,sales tax and lguidated damages. Regarding the
confentions of the assessee company that the CIT should have set aside the
orders passed by the AQ ufter giving appeal effect to the orders of the
riberral in the first round has to be refected as the basic facts remains that
e AQ has not made any enquiry, examination or verification of the claim of
the assessee company with respect to claime of deduction of provision of Rs
17.72 crores with respect to provisions for warranty, sales fax, excise duty
and liguidated damages | the order of the Tribunal woald have adindicated
ixsues arising onf of the orders of the authorities below wherehy the fucts stiff
remains that the AQ ras not made any enguiry, examination or verification
af the claim of the assessee company with respect to claim of deduction of
prrovision of Rs I7.72 crores with respect fo provisions for warranty, soles
iax, excise dufy and liguidated damages. The order of the Tribunal in the
Jirst round of litigation has not been incidemtally enclosed by the assessee
company in the documentsipaper book fifed with the Tribunal It i an
exstallished principle wnder the Act that provisions and contingent expensey
are nol affowed ay deduction while competing the income of the assessee. Jf
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computing the income of the assessee, £t s only an ascerfained lahility which has
crystallized during the year and which is wholly and exclusively incurred for the
purpose of business of the assessee company . Is allowed as deduction while
computing income wnder the Aet. The A0 way ander duty fo make necessary and
proper enguiry, examination and verification’s with respeet fo Provisions of Rs.
I7.72 erares with respect to the cleim of deduction of the assessee company for
provisions for bgwidity daomages, warranty, sales tax and excive duty, wiile on
perusal of the assexsment orders w's 133(3) of the Act duted 28,12 2000 and other
documenis filed before us, we have observed that the AQ has not made any enguiry
whatsoever with respect fo the claim of deduction of expenses of R 17.72 croves
towards Provision for Warvanty, Sales fox and excise duty and liguidated damages
claimed hy the assessee company while compuring the income of the assessee
company and the claim of the assessee company was accepred without any Inguiry,
examination or verificatton whatsoever by the AQ and In the absence thereaf of
enguiry, examination and verification of the claim of the asssesee company for
dedwction af provisions for Warranty, Sales tax and excise duety and Tguidated
damages amounting to Rs.[7.72 croves |, we find no infirmity in the orvdev dated
6022003 of the CIT passed w~ 263 of the Act seffing axide the assessment order
duted 28. 1210 passed wss T43(3) af the Act axy erroneons in yo for ax prejudicial to
the interest of the Revenue and directing the AQ to assess the income of the assessee
company affer making necessary enguivies, examination and verifications , which
avrder of the CIT dated (6. 02,2013 , we uphold . We arder accordingly. ™

0. We have heard the rival submissions and perused
the materials available on record and gone through the
orders of the authorities below. The assessee has assailed
the impugned order on the ground that assessing officer
had examined all the aspects of the matter and the

invoking of the provisions u/s 263 of the Act is bad in law
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as same has been invoked on the basis of audit objection,
which is not permissible under law. It is contended that
the assessee has been holding land prior to financial year
1994 by adverse possession, which is evident from the “Rin
Pustika” filed by the assessee. It is the contention that the
language of the audit objection and the notice issued by
the Ld. CIT-1 Bhopal both are same. The Ld. Counsel in
support of this contention has placed reliance on the
judgement of the Hon'ble High Court of Punjab & Haryana
rendered in the case of CIT Vs. Sohan Woolen Mills (2008)
296 ITR 238 (P&H). Further reliance is placed on the
coordinate bench of this Tribunal in the case of SEL Mfg.
Co. Ltd. Vs. The Addl. CIT in ITA Nos.409 &
410/CHD/2014 dated 18.11.2015. The reliance is also
placed on the judgement of the Hon'ble Bombay High Court
in the case of CIT Vs. Gabriel India Ltd. 203 ITR 108 and

also the decision of the Hon'ble Delhi High Court in the
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case of CIT Vs. Anil Kumar Sharma 335 ITR 83. Further

reliance is placed on the judgement in the case of CIT Vs.

Hindustan Marketing & Advertising Company Ltd. 341 ITR

180.

Further submission is that the A.O. has made

enquiries. There was no basis for the Ld. CIT to revise the

order.

7.

placed reliance on following case laws:-

Revenue has opposed these submissions and also

Sl.No. | Case Law Reported

1 Malabar Industrial Co. Ltd. Vs. CIT 243 ITR 83 (SC)

2 Smt. Taradevi Aggrawal Vs. CIT" 88 ITR 323 (SC)

3 Rampyaridevi Saraogi Vs. CIT 67 ITR 84 (SC)

4 CIT Vs. Nagesh Knitwears Pvt. Ltd. 345 ITR 135 (Delhi HC)

S Gee Vee Enterprises Vs. Addl. CIT 99 ITR 375 (Delhi HC)

6 Bhushan Steel Ltd. Vs. ACIT ITAT A Bench Delhi

7 CIT Vs. Deepak Kumar Garg 299 ITR 435 (MP)

8 CIT Vs. Mahavar Traders 220 ITR 167 (MP)

9 Smt. Renu Gupta Vs. CIT 301 ITR 45 (Rajasthan)

10. PT. Lashkari Ram Vs. CIT" 272 ITR 309 (Allahabad)

11. CIT Patiala Vs. Himachal Pradesh Financial | 186 Taxman 105
Corpn. (Himachal Pradesh)

12. CIT Vs. Prafulla C. Pant and Dharam Veer | 176 Taxman 184
JJ (Uttarakhand)

13. Mofussil Ware House & Trading Co. Ltd. Vs. | 238 ITR 867 (Madras)
CIT

14. Durgalal & Co. Vs. CIT 220 ITR 456 (Delhi)

15. CIT Vs. Active Traders (P) Ltd. 214 ITR 583 (Calcutta)

16. Addl. CIT Vs. Mukur Corporation 111 ITR 312 (Gujarat)

17. CIT Vs. Amitabh Bachan, Mumbai Civil Appeal No.5009 of

2016 (SC)
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18. CIT Vs. Bhagwan Das 272 ITR 376 (Allahabad)
19. Shubhalakshmi Vanijya (P) Ltd. Vs. CIT-1 172 TTJ 721 (Kolkata)
20. Jubilee Commitrade (P) Ltd. Kolkata Vs. CIT | ITA No.1179/Kal/2016
3 ‘D’ Bench Kolkata
21. Novapan India Ltd. Hyderabad Vs. Collector | 3556 of 1984 (SC)
of Central Excise
22. Rajmandir Estates Pvt. Ltd. Vs. PCIT-III GA No0.509 of 2016 (HC)
Kolkata
23. 1.P.G. Infrastructure & Service Pvt. Ltd. ITA No.607 to 609
2. S.N. Vijaywargiya (Indore)
3. People’s International Service Pvt. Ltd.
Bhopal
24. M/s. Crompton Greaves Vs. CIT-6 Mumbai | ITAT Bench Mumbai

8. We have given our thoughtful consideration to the rival

submissions. Ld. Pr. CIT revised order on the ground that

the Assessing Officer accepted the contention of the

assessee ignoring the fact that the assessee did not file any

evidence to establish that land was acquired through

adverse possession and did not incur any expenses to

acquire the land and cost of construction of house on such

land. The contention of the assessee is that this aspect was

duly examined by the AO. In support of this contention Ld.

counsel for the assessee has taken us through the

assessment order wherein the assessing officer has
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recorded a finding regarding the claim of the assessee that
land was acquired by way of adverse possession and/same
was accepted after making complete enquiry qua the
document so furnished and considering case laws related
to section 55(2) of the Act. Ld. counsel has placed on
record documents in the form Rin Pustika and five year
Khasra in form No.Il which is enclosed at P.B. pages 17 to
22. The revenue record suggests that land in question was
acquired through adverse possession. No other document
is placed on record by the Revenue to rebut this
contention. We find that the reason for invoking provision
by the Ld. CIT is twofold, firstly, that the AO has not
conducted any inquiry regarding land was acquired by way
of adverse possession and secondly, house property
constructed thereon could not have been acquired by way

of adverse possession.
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9. Under these facts let us examine whether the assessing
officer has made any enquiry. As per the notice dated
28.05.2012 issued u/s 142(1)(ii)). The AO directed the
assessee to furnish complete details of sale of immovable
property as per AIR. In response thereto, it was stated
before the assessing officer that the assessee sold
agricultural land obtained under adverse possession for a
sale of consideration of Rs.4,41,000/- on 02.02.2010. It
was further contended that since cost of acquisition of the
said agricultural land is nil in the hands of the assessee no
capital gain was offered considering provision of section
55(2) of the Act as well as decision of the Tribunal rendered
in the case of DCIT vs. Star Chemicals (Bom)Pvt. Ltd.
(2007) and the judgment of Hon'ble Supreme Court in the
case of CIT vs. B.C. Srinivasa Setty & Ors. (1981) 21 CTR
(SC) 138. It was also stated that provisions of section 55(2)

as applicable to A.Y. 2010-11 do not cover immovable
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property acquired by way of adverse possession. In support
of this contention the assessee furnished copy of sale deed
and other revenue records pertaining to the land in
question. Hence it is not the case where no enquiry was
made. The Ld. counsel for the assessee has placed reliance
on the judgment of the Hon'ble Supreme Court rendered in
the case of CIT vs. B.C. Srinivasa Setty & Ors. (Supra)

wherein the Hon'ble Supreme Court held as under:

10. Section.45 charges the profits or gains arising from the
transfer of a capital asset to income-tax. The asset must be one
which falls within the contemplation of the section. It must bear
that quality which brings s. 45 into play. To determine whether
the goodwill of a new business is such an asset, it is
permissible, as we shall presently show, to refer to certain other
sections of the head, "Capital gains". Section 45 is a charging
section. For the purpose of imposing the charge, Parliament has
enacted detailed provisions in order to compute the profits or
gains under that head. No existing principle or provision at
variance with them can be applied for determining the
chargeable profits and gains. All transactions encompassed
by s. 45 must fall under the governance of its computation
provisions. A transaction to which those provisions cannot be
applied must be regarded as never intended by s. 45 to be the
subject of the charge. This inference flows from the general
arrangement of the provisions in the Income-tax Act, where
under each head of income the charging provision 1is
accompanied by a set of provisions for computing the income
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subject to that charge. The character of the computation
provisions in each case bears a relationship to the nature of the
charge. Thus the charging section and the computation
provisions together constitute an integrated code. When there is
a case to which the computation provisions cannot apply at all,
it is evident that such a case was not intended to fall within the
charging section. Otherwise one would be driven to conclude
that while a certain income seems to fall within the charging
section there is no scheme of computation for quantifying it. The
legislative pattern discernible in the Act is against such a
conclusion. It must be borne in mind that the legislative intent is
presumed to run uniformly through the entire conspectus of
provisions pertaining to each head of income. No doubt there is
a qualitative difference between the charging provision and a
computation provision. And ordinarily the operation of the
charging provision cannot be affected by the construction of a
particular computation provision. But the question here is
whether it is possible to apply the computation provision at all if
a certain interpretation is pressed on the charging provision.
That pertains to the fundamental integrality of the statutory
scheme provided for each head.

11. The point to consider then is whether if the expression
"asset” in_s. 45 is construed as including the goodwill of a new
business, it is possible to apply the computation sections for
quantifying the profits and gains on its transfer.

The mode of computation and deductions set forth ins.
48 provide the principal basis for quantifying the income
chargeable under the head "Capital gains". The section provides
that the income chargeable under that had shall be computed
by deducting from the full value of the consideration received or
accruing as a result of the transfer of the capital asset:

"(ii) the cost of acquisition of the capital asset..."”

12. What is contemplated is an asset in the acquisition of which
it is possible to envisage a cost. The intent goes to the nature
and character of the asset, that it is an asset which possesses
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the inherent quality of being available on the expenditure of
money to a person seeking to acquire it. It is immaterial that
although the asset belongs to such a class it may, on the facts
of a certain case, be acquired without the payment of money.
That kind of case is covered by s. 49 and its cost, for the
purpose ofs. 48is determined in accordance with those
provisions. There are other provisions which indicate that s.
48 is concerned with an asset capable of acquisition at the cost.
s. 50 is one such provision. So also is sub-section (2) of s. 55.
None of the provisions pertaining to the head "Capital gains”
suggests that they include an asset in the acquisition of which
no cost at an can be conceived. Yet there are assets which are
acquired by way of production in which no cost element can be
identified or envisaged. From what has gone before, it is
apparent that the goodwill generated in a new business has
been so regarded. The elements which create it have already
been detailed. In such a case, when the asset is sold and the
consideration is brought to tax, what is charged is the capital
value of the asset and not any profit or gain.

13. In the case of goodwill generated in a new business there is
the further circumstance that it is not possible to determine the
date when it comes into existence. The date of acquisition of the
asset is a material factor in applying the computation provisions
pertaining to capital gains. It is possible to say that the "cost of
acquisition” mentioned ins. 48 implies a date of acquisition,
and that inference is strengthened by the provisions of ss.
49 and 50 as well as sub-section (2) of s. 55.

14. It may also be noted that if the goodwill generated in a new
business is regarded as acquired at a cost and subsequently
posses to an assessee in any of the modes specified in sub-
section (1) of s. 49, it will become necessary to determine the
cost of acquisition to the previous owner. Having regard to the
nature of the asset, it will be impossible to determine such cost
of acquisition Nor call sub-section (3) of s. 55 be invoked,
because the date of acquisition by the previous owner will
remain unknown.
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15. We are of opinion that the goodwill generated in a newly
commenced business cannot be described as an "asset” within
the terms of s. 45 and therefore its transfer is not subject to
income-tax under the head "Capital gain”.

10. The issue before the Hon'ble Court was regarding
taxability of the amount received on transfer of goodwill.
The Hon'ble Supreme Court held that goodwill as business
asset and ruled that the goodwill generated in a newly
commenced business cannot be described as an asset. It is
also held that there are other provision that indicate
section 48 is concerned with an asset which is capable of
acquisition at cost. In the present case, we are concerned
with the taxability of sale consideration of immovable
property claimed to be acquired through adverse
possession. The conditions where it can be inferred that
the immovable property is acquired by way of adverse
possession have been examined in a catena of judgments.

In the case of Karnataka Board of Wakf vs. Govt. of India
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(2204) 10 SCC 779 at para 11 the Hon'ble Supreme Court

observed as under:

In the eye of law, an owner would be deemed to be in
possession of a property so long as there is no intrusion. Non-
use of the property by the owner even for a long time won't
affect his title. But the position will be altered when another
person takes possession of the property and asserts a right over
it. Adverse possession is a hostile possession by clearly
asserting hostile title in denial of the title of true owner. It is a
well- settled principle that a party claiming adverse possession
must prove that his possession is 'nec vi, nec clam, nec
precario’, that is, peaceful, open and continuous. The possession
must be adequate in continuity, in publicity and in extent to
show that their possession is adverse to the true owner. It must
start with a wrongful disposition of the rightful owner and be
actual, visible, exclusive, hostile and continued over the
Statutory period.

11. It is pertinent to note that the assessee has furnished
the documents which suggests that title of the immovable
property has been transferred unto the assessee by way of
adverse possession. Ld. counsel has relied upon the
decision of Coordinate Bench of this Tribunal rendered in
the <case of Smt. Yashod Deora vs. ITO in

ITANO.835/Kol/2008. The Tribunal has held as under:
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“8. We have heard rival contentions of both the parties and
perused the materials available. Ld. AR submitted written
submissions along with paper book running pages from 1 to 28
and stated that it is clear case of adverse possession of the
disputed flat by Mr & Mrs. Deora. None of them was having the
right of possession of the flat neither as a Director or employee
of M/s Mahavir Leather Board Puvt. Ltd. In fact the husband was
allowed to reside in the flat on account of his directorship in
Kedia Distilleries Ltd. The assessee and her husband have no
knowledge regarding the arrangement between M/s Mahavir
Leather Board Put. Ltd. and M/s Kedia Distilleries Ltd., Ld. AR
further stated that it is correct that as his wife, the assessee
was also co-occupying the said flat but she never had any legal
right therein. Ld. AR submitted that so far as in the present case
the assessee as alleged by AO (although without adducing any
evidence in support of his claim), obtained rightful possessions
of the flat concerned as a licensee holds no merit. Indeed, the
purchaser of the flat viz., M/s Pecept Advertising Lt., had to
bring a legal action by way o making an application before a
judicial body viz., the Competent Authority, ITA No.835/Kol/ 08
& 281/Kol/13 A.Y. 2003-04 Smt. Yashod Deora Sri Pradeep
Kumar Deora Page 8 Konkan Division, Mumbai, for recovering
the said possession from the assessee. As per the true facts of
the case also, the husband of the assessee had acquired the
right to possess the property as a director of M/s Kedia
Distilleris Ltd., and the wife acquired the right to reside in the
flat on account of being her husband. Therefore, this was a
valuable right acquired and also enjoyed by her which required
a legal action by km/s percept Advertising Ltd., to take away
the right. Finally, both the parties arrived at a mutual settlement
for delivery of the possession by the assessee on payment of a
sum of Rs.55 lakhs to the husband of the assessee by the other
party. This settlement was also approved of and ratified by the
Competent Authority. Hence, it can be seen that the right of
possession of the flat was a legal right which had to be
extinguished by not only a process of law but also substantial
payment by the other party. Hence, it must be held that the said
right of possessions was not only a 'property' as enunciated in
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the various judicial decisions cited above but it was also a
valuable property having a substantial money value. Therefore,
the right of possession must be considered to be a ‘capital asset'’
for the purpose of Income Tax Act and especially for section
45 of the Act. Even the AO has treated the said right as a
capital asset and has charged the amount received by the
husband of the assessee as capital gains in the hands of the
assessee. It can also be seen that under the settlement arrived
at with the purchaser company, the assessee and her husband
relinquished their above right of possessions of the disputed
flat. There was also an extinguishment of the said right. Hence,
in accordance with the different clauses of Sec.2(47) of the Act,
there was a 'transfer’ of the capital asset of the assessee during
the year under consideration. Any profit or gain arising out of
this transfer is, thus, liable to be assessed to tax under the
head ‘capital gains' as has been done by the AO. However, this
capital gain is required to be computed for tax purpose in
accordance with the computation provisions of Sec. 48 of the
Act. It may, however, be clearly seen that there was no cost of
acquisition of the right of possessions of the said disputed flat,
as the assessee did not spend anything for obtaining the said
possession. Hence, the mechanism for ITA No.835/Kol/08 &
281/Kol/13 A.Y. 2003-04 Smt. Yashod Deora Sri Pradeep
Kumar Deora Page 9 Computation of capital gain with reference
to 'cost of acquisition' of the asset transferred cleaerlyfails. The
ultimate result is, thus, that the above mentioned ‘capital gains'
is not exigible to income tax, as has been held by the Hon'ble
Supreme Court in the case of Srinivasa Setty (B.C) 128 ITR 294
(SC) and repeated by the Hon'ble Supreme Court in case of PNB
Finance Ltd. 220 CTR

110. On the other hand, Ld. DR vehemently relied on the orders
of authorities below.

9. We find that AO has made the protective assessment in the
hands of husband-and-wife with a view to avoid the loss to the
Revenue which may occur in future and AO has held the
compensation received by assessee as the relinquishment of
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right of the property and Ld. CIT(A) has confirmed the action of
AO by observing that in case it is not such a transaction which
is to be taxed under the head 'capital gains” but definitely
income as per the provision of "tncome from other source” and
which is chargeable to tax. However, we find that this ITAT
Mumbai of "E" Bench has decided the matter in favour of
assessee which was involving the same facts of the present
case and the relevant extract of the ITAT Mumbai para-7-8 in
ITA No. 807/Mum/2013 dated 11.09.2015 is reproduced
below:-

"7. We have considered the rival contentions. We find that the
issue is covered in favour of the assessee by a number of
decisions of the Hon'ble Supreme Court as well as various High
Courts of the country. The base decision is income CIT v. B.C.
Srinivasa Shetty (1981) 128 ITR 294, (1981) 2 SCC 460 wherein
the Hon'ble Supreme Court has held that all transactions
encompassed by section 45 must fall within the computation
provisions of section 48. If the computation as provided
under section 48 could not be applied to a particular
transaction, it must be regarded as "never intended by section
45 to be the subject of the charge". The Hon'ble Supreme Court
in the case of "PNB Finance Ltd. vs. CIT (2008) 307 ITR 75' has
reiterated the above proposition of law.

In the case of CIT v. B.C. Srinivasa Shetty (supra) the court was
considering whether a firm was liable to pay capital gains on
the sale of its goodwill to another firm The court found that the
consideration received for the sale of goodwill could not be
subjected to capital gains because the cost of its acquisition
was inherently incapable of being determined. The principle
propounded in B.C. Srinivas Shetty (1981) 128 ITR has been
followed by several High Courts with reference to the ITA
No.835/Kol/08 & 281/Kol/ 13 A.Y. 2003-04 Smt. Yashod Deora
Sri Pradeep Kumar Deora Page 10 consideration received on
surrender of inter alia tenancy rights sale of Good Will etc. It
was to meet the situation created by the decision in B.C.
Srintvas Shetty (1981) 128 ITR 294 (SC) and the subsequent
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decisions of the High Courts that vide Finance Act,
1994, Section 55(2) was amended to provide that the cost of
acquisition of, inter alia, a tenancy right, good will etc. would be
taken as nil.

8. Thus, it may be noted that after the amendment of 1995,
certain assets like goodwill, tenancy rights etc. have been
charged to tax by specifically providing that if there is cost
incurred by the assessee in this respect, the cost shall be taken
as nil. However, we find that vide amendment, particular asses
like goodwill, tenancy rights, trade mark etc. have been brought
into the ambit of charging section. However, the rights obtained
by way of adverse possession have not been included in the
provision neither in the charging section 45 nor in the section
48 which provides mode of computation. Here is no any
provision regarding the charging of capital gains tax on an asset
title to which has been acquired in recognition of rights of
adverse possession. Even u/s. 49, the cost of the asset with
regard to certain mode of acquisition, such as by way of gift or
will, by succession, inheritance or devolution or on any
distribution of assts on the dissolution of a firm, body of AOP or
liquidation of company etc.; the rights attained in an asset on
account of adverse possession have not been included. Though
the Parliament has made an amendment that in certain type of
assets like goodwill, tenancy rights etc., the cost of acquisition
would be taken as actual cost incurred and if no cost incurred,
the same be taken at nil, however the said deeming section is
applicable to the assets which have been specifically brought
within the purview of the said provision. The assets or the rights
which do not find mention in the relevant provision, cannot be
brought within the ambit of charging section, in the light of the
decision of the Hon'ble Supreme Court. We further find that the
issue is now squarely covered by the direct decision of the
Hon'ble Bombay High Court in the case of CIT vs. Star
Chemicals(Bombay) Puvt. Ltd. (Income Tax Appeal No. 1110 of
2009 & Income Tax Appeal No. 1153 of 2009, dated 14th
August, 2009) wherein the Hon'ble court while answering the
question of chargeability of capital gains in relation to an
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asset/ title which was acquired by way of adverse possession,
has held that the Tribunal was right in holding that for want of
acquisition cost, capital gains tax would not arise. Since a direct
decision of the Hon'ble jurisdictional court tin relation to the
chargeability of capital gain on asset acquired by way of
adverse possession is available, hence, the same is binding
upon this Tribunal. We therefore hold that no capital gain are
chargeable to tax in relation to the asset acquired by way of
adverse possession. Appeal of the assessee is allowed and
order of the lower authorities is set aside."

12. The Tribunal has relied upon the two judgment of the
Hon'ble Supreme Court rendered in the case of CIT vs. B.C.
Srinivas Setty (supra) and PNB Finance Ltd. vs. CIT (2008)
307 ITR 75. In the light of the above decision of the
Tribunal it can be very well gathered that no capital gain
would be chargeable, in relation to the asset acquired by
way of adverse possession. We find that Ld. CIT(A) has

revised the order by observing as under:

“I have carefully gone through the issue raise by the Income Tax
Officer -3(1), Bhopal and the submission of the assessee. The
assessee has not filed any evidence to establish that the land
was acquired through adverse possession and did not incur
any expenses to acquire the land and the cost of construction of
house on such land. Here, it is important to mention that para
No.10 appearing at page No.7 of the transfer deed clearly
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mention that a house is constructed on the said land which is
also included in the property transferred by the assessee. The
assessee has not furnished any details regarding the
construction of the house of the land. The house cannot be
acquired through adverse possession and hence in these
circumstances, cost of construction of the house constitutes the
cost of acquisition of the property sold by the assessee even if
the contention of the assessee regarding the acquisition of land
by adverse possession. Hence, in these circumstances, the
Assessing Officer was required to determine Long Term Capital
Gain by taking cost of construction of the house plus cost of
acquisition of the land, expenses incurred on litigation, filing
application, acquiring land revenue records, etc. if any, as the
cost of acquisition of the property sold (land and house
constructed thereupon) and to determine the Long Term Capital
Gain on the sale the land in question. Therefore, the sale
proceeds of such property attract capital gain in view of the
provision of the Income Tax Act 1961.

13. For taxing the gain arising out of transfer of capital
asset the first condition as held by the Hon'ble Supreme
Court in CIT vs. B.C. Srinivasa Setty & Ors. (Supra) is that
such capital asset is capable of acquisition at cost. Let us
examine whether this condition is satisfied in the present
case. We find that Ld. CIT has taken the cost of acquisition
as the expenses incurred by the assessee in respect of

litigation and construction of house property. The revenue
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has not brought any material on record that the house was
constructed by the assessee after possession was acquired
by the assessee on the basis of adverse possession.
Therefore, it cannot be concluded that the assessing officer
has erred in accepting the contention of the assessee that
since the land was acquired through adverse possession no
capital gain tax is payable. Another objection regarding
invoking the provision of section 263 is that the Ld. CIT
has invoked the provision of section 263 on the basis of
audit objection in support of this contention the assessee
has placed on record the audit copy to the audit objection.
[t is noticed that the wording of the audit objection which is

enclosed at paper book page 45 reads as under:

“The AO has accepted the contention of the assessee ignoring
the fact that the assessee has not filed any evidence to
establish that the land was acquired through adverse
possession. Here, it is important to mention that Para No.10
appearing at page No.7 of the transfer deed clearly mention that
a house is constructed on the said land which is also included
in the property transferred by the assessee. The assessee has
not furnished any details regarding the construction of the
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house on the land. The House cannot be acquired through
adverse possession and hence in these circumstances, cost of
construction of the house constitutes the cost of acquisition of
the property sold by the assessee even if the contention of the
assessee regarding the acquisition of land by adverse
possession is accepted. Hence, in these circumstances, the AO
was required to determine LTCG by taking cost of construction
of the house plus cost of acquisition of the land, if any as the
cost of acquisition of the property sold (land and house
constructed thereupon). Ratio of the decision in the case DCIT
vs. Star Chemicals (Bom) P. Ltd. cannot be applied in view of the
facts of the case discussed above as the cost of acquisition of
the entire property cannot be accepted as nil

In view of the non-availability of the details of cost of acquisition
of the property in the case record of the assessee it is not
possible to determine the actual LTCG on sale of property.”

14. From above it is evident that the Ld. CIT-I, Bhopal, in
the notice dated 26.03.2015 has taken the same basis
which was pointed out by the auditors the reasoning of

invoking provision of section 263 is stated as under:

“The AO has accepted the contention of the assessee ignoring
the fact that the assessee has not filed any evidence to
establish that the land was acquired through adverse
possession. Here, it is important to mention that Para No.10
appearing at page No.7 of the transfer deed clearly mention that
a house is constructed on the said land which is also included
in the property transferred by the assessee. The assessee has
not furnished any details regarding the construction of the
house on the land. The House cannot be acquired through
adverse possession and hence in these circumstances, cost of
construction of the house constitutes the cost of acquisition of
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the property sold by the assessee even if the contention of the
assessee regarding the acquisition of land by adverse
possession is accepted. Hence, in these circumstances, the AO
was required to determine LTCG by taking cost of construction
of the house plus cost of acquisition of the land, if any as the
cost of acquisition of the property sold (land and house
constructed thereupon) and to determine the LTCG on the sale
of land in question.

15. Ld. counsel for the assessee has vehemently argued
that the 1d. CIT ought not to have invoked the provision of
section 263, merely, on the basis of the audit objection, he
submitted that the 1d. Pr. CIT should have applied
independent mind. The Ld. counsel has relied upon the
decision of Coordinate Bench of this Tribunal rendered in
the case of Shri Satya Prakash Gupta vs. ITO in

ITANo0.2730/Del/2013 held has under:

5.5. It will be desirable to adjudicate the legal issues first. In
this case there are two incumbent CITs who have examined the
263 proceedings. First incumbent corresponded with AO ;
CIT(Audit); considered record; assessee's explanation and audit
correspondence. Based on the entirety of facts on record he held
the assessee's explanation to be satisfactory and thereafter
returned the record to AO. This clearly demonstrates that first
CIT concluded the 263 proceedings requiring no further
intervention and returned the record accordingly. In our
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considered view ld. successor CIT 28 ITA 2730/ Del/2013 Satya
Prakash Gupta Vs. ITO cannot take up the closed 263
proceedings on the same issues and review the order of her
predecessor on same issues. Thus looking at the language of
sec. 263 and catena of judgments cited, successor CIT becomes
functus officio in this regard after the exercise conducted by
predecessor CIT. . Therefore we have no hesitation to hold that
the 263 order is not sustainable on these legal counts.

16. Ld. counsel has also placed reliance on the decision of
Coordinate Bench of this Tribunal in the case of Shri

Jaswinder Singh vs. CIT in ITANo0.690/Chd/2010 held as

under:

19. Our attention was drawn by the learned A.R. for the
assessee to the audit objection raised in the present case and
the main contention of the assessee was that there was no
independent application of mind by the Commissioner of Income
Tax. Second plea of the assessee in this regard was that the
audit objections were not 'record” for invoking jurisdiction
under section 263 of the Act. The Commissioner of In come Tax
while exercising his jurisdiction under section 263 of the Act is
empowered to call for and examine the record of any
proceedings under the Act and where he thinks that the order
passed by the Assessing Officer was both erroneous and
prejudicial to the interest of Revenue, he may after giving an
opportunity of hearing to the assessee and after making
enquiries, pass such orders, which deem necessary in the
circumstances of the case. In the present set of facts and
circumstances, the Commissioner of Income Tax has issued the
show cause notice under section 263 of the Act on account of
the audit objection raised in the present case.
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20. We find that similar issue of exercise of revisionary powers
by the Commissioner of Income Tax on the basis of audit
objections arose before the Hon'ble Punjab & Haryana High
Court in CIT vs. Sohana Woollen Mills (supra) and it was held
that mere audit objection and the fact that a different view could
be taken, were not enough to say that the order of Assessing
Officer was erroneous or prejudicial to the interests of Revenue.
The Hon'ble Court further held that "whether satisfaction of the
Commissioner for exercising jurisdiction was called for or not,
has to be decided having regard to the given fact situation”.

21. The Hon'ble Gauhati High Court in B & A Plantation &
Industries Ltd. & Another Vs. CIT & Others (supra) has laid
down the difference between revisionary, rectification and re-
assessment proceedings. The fact situation before the Hon'ble
Guahati High Court that rectification proceedings were initiated
on the basis of audit objections, which were dropped
subsequently and notice under section 263 of the Act was
issued by the Commissioner of Income Tax on the basis of same
audit objections and the Hon'ble Court held that there was no
independent application of mind by the Commissioner of Income
Tax and the revision proceedings were held to be not valid. The
Hon'ble Gauhati High Court observed as under:

"In the case at hand, the order, initiating rectification
proceedings under section 154, as well as the order revising the
assessment under section 263, were passed on the basis of one
and the same audit objection. While exercising revisional
jurisdiction, the revisional authority must bear in mind that the
principles of natural justice do not permit the decision of a
quasi-judicial authority, such as a Commissioner of Income-tax,
to be influenced by any other authority. Thus, the
Commissioner, in the present case, could not have initiated a
suo motu revisional proceeding on the basis of the said audit
report.

Had, on the basis of the audit report, the Commissioner came to
his own finding that the assessing authority, while making the
assessment, or the authority empowered to rectify a turnover,
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which had escaped assessment, has acted without jurisdiction,
revisional jurisdiction could have been exercised. Emphasised
the Supreme Court, in the case of Sirpur Paper Mill Ltd. v. CWT
[1970] 77 ITR 6 , that while exercising power, the Commissioner
must have an unbiased mind and decide the dispute according
to the procedure which is consistent with the principles of
natural justice and cannot permit his mind to be influenced by
the dictation of another authority. The relevant observations
made by a three-judge Bench of the Supreme Court, in the case
of Sirpur Paper Mill Ltd. [1970] 77 ITR 6, read as follows (page
7):

"In exercise of the power the Commissioner must bring to bear
and unbiased mind, consider impartially the objections raised
by the aggrieved party, and decide the dispute according to
procedure consistent with the principles of natural justice ; he
cannot permit his judgment to be influenced by matters not
disclosed to the assessee, nor by dictation of another authority."

22. Similar view has been taken by the Calcutta High Court in
Jeewan Lal (1929) Ltd. Vs. AddLCIT & Others (supra) that
notice issued b y the Commissioner of Income Tax at the
suggestion of the Audit Department without applying his mind
could not be sustained in law.

23. In the back drop of the above said settled legal precedents,
we find that the Commissioner of Income Tax in the present
case had also initiated the proceedings under section 263 of the
Act on the basis of the audit objections. Show cause notice was
issued in the present case for non-deduction of tax at source,
out of certain expenses incurred by the assessee and order
passed by the Commissioner of Income Tax under section
263 of the Act directing the Assessing Officer to re-determine the
income of the assessee by applying the rate other than the rate
applied by the Assessing Officer, being without jurisdiction, is
not tenable in law. We find no merit in the plea of the learned
D.R. for the Revenue that the source of information in the
present case was audit objection, but there was independent
application of mind by the Commissioner of Income Tax. The

70



[ITA No.318/Ind/2015]
[Smt. Annapurna Mishra, Bhopal]

provisions of section 263 of the Act are clear and absolute that
the power is to be exercised by the Commissioner of Income Tax
from the examination of the records of the proceedings under
the Act. The explanation under section 263 of the Act defines
records’ as all records relating to any proceedings under the Act
available at the time of examination by the Commissioner. The
audit objections under no circumstances can be called as record
empowering the Commissioner of Income Tax to exercise
jurisdiction under section 263 of the Act. Further it is apparent
that the Commissioner of Income Tax has initiated the revision
proceedings only on the basis of Audit Objection. Such exercise
of power under section 263 of the Act is not tenable in law.
Accordingly, we set aside the order passed by the
Commissioner of Income Tax under section 263 of the Act. The
grounds of appeal raised by the assessee are thus allowed.

17. In the present case also looking to the audit objection

and the notice issued by the Ld. CIT, it can be inferred that

Ld. Pr. CIT has not applied independent mind on the facts

of the present case. Moreover, the audit objection is on the

ground that the house cannot be acquired through adverse

possession. This opinion of the auditor is fallacious as

there is no such distinction under the law that the house

property cannot be acquired through adverse possession.

The only requirement is that the title ought to have been
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perfected through adverse possession. The 1d. CIT has not
given any finding regarding as to why the property in
question cannot be treated to have been acquired through
adverse possession. However, Ld. CIT in fact concurred the
view of the auditor another aspect of the matter is that the
order sought to be revised can be treated as erroneous if
the assessing officer fails to carry out any inquiry. It is true
that assessing officer in the present case made some
enquiry and in response thereto the assessee explained
about acquisition of the property in question though
adverse possession. The assessing officer accepted the
claim of the assessee considering the material placed before
him and case laws cited by the assessee. We are conscious
of fact that section 263 which empowers the Ld. CIT for
revising the assessment has undergone some change as
Explanation 2 has been inserted w.e.f. 01.06.2015 to

section 263(1) of the Act. The explanation speaks as under:

72



[ITA No.318/Ind/2015]
[Smt. Annapurna Mishra, Bhopal]

“Explanation 2.—For the purposes of this section, it is hereby
declared that an order passed by the Assessing Officer shall be
deemed to be erroneous in so far as it is prejudicial to the
interests of the revenue, if, in the opinion of the Principal
Commissioner or Commissioner,—

(a) the order is passed without making inquiries or verification
which should have been made;

(b) the order is passed allowing any relief without inquiring into
the claim;

(c) the order has not been made in accordance with any order,
direction or instruction issued by the Board under section 119;
or

(d) the order has not been passed in accordance with any
decision which is prejudicial to the assessee, rendered by the
jurisdictional High Court or Supreme Court in the case of the
assessee or any other person.”

18. We are concerned with assessment year 2010-11,

therefore, this change into law would not help the Revenue.

Hon'ble Delhi High Court has examined the entire law

related to exercise of power u/s 263 in the judgment

rendered in the case of ITO vs. D.G. Housing Projects in

ITANo. 179/2011. The Hon'ble High Court has taken note

of the judgments of the Hon'ble Apex Court and the Hon'ble

Delhi High Court. The Hon'ble High Court adverting to the
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observation of Hon'ble Delhi High Court in the case of Gee
Vee Enterprises vs. ACIT and others (1975) 99 ITR 375
(Delhi) that the Commissioner can regard the order as
erroneous on the ground that in the circumstances of the
case the Income-tax Officer should have made further
inquiries before accepting the statements made by the
assessee in his return, the Hon'ble Court held that the
aforesaid observations have to be understood in the factual
background and matrix involved in the said two cases
before the Supreme Court. It was observed by the Hon'ble
High Court that in those cases, the Assessing Officer had
not conducted any enquiry or examined evidence
whatsoever. There was total absence of enquiry or
verification. These cases have to be distinguished from
other cases (i) where there is enquiry but the findings are
incorrect/erroneous; and (ii) where there is failure to make

proper or full verification or enquiry. The Hon'ble High
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Court further held that in cases of wrong opinion or finding
on merits, the Ld. CIT has to come to the conclusion and
himself decide that the order is erroneous, by conducting
necessary enquiry, if required and necessary, before the
order u/s. 263 is passed. In such cases, the order of the
Assessing Officer will be erroneous because the order
passed is not sustainable in law and the said finding must
be recorded. The Ld. CIT cannot remand the matter to the
Assessing Officer to decide whether the findings recorded
are erroneous. In cases where there is inadequate enquiry
but not lack of enquiry, again the Ld. CIT must give and
record a finding that the order/inquiry made is erroneous.
This can happen if an enquiry and verification is conducted
by the Ld. CIT and he is able to establish and show the
error or mistake made by the Assessing Officer, making the
order unsustainable in law. In some cases possibly though

rarely, the Ld. CIT can also show and establish that the
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facts on record or inferences drawn from facts on record
per se justified and mandated further enquiry or
investigation but the Assessing Officer had erroneously not
undertaken the same. However, the said finding must be
clear, unambiguous and not debatable. The matter cannot
be remitted for a fresh decision to the Assessing Officer to
conduct further enquiries without a finding that the order
is erroneous. Finding that the order is erroneous is a
condition or requirement which must be satisfied for
exercise of jurisdiction u/s 263 of the Act. In such matters,
to remand the matter/issue to the Assessing Officer would
imply and mean the Ld. CIT has not examined and decided
whether or not the order is erroneous but has directed the

Assessing Officer to decide the aspect/question.

19. In the present case the 1ld. CIT-1 was of the opinion

that assessment order dated 27.06.2012 passed by the
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assessing officer is erroneous and prejudicial to the interest
of the revenue. As during the course of assessment
proceedings, the assessing officer has wrongly accepted the
contention of the assessee ignoring the fact that the
assessee has not filed any evidence to establish that the
land was acquired through adverse possession. Therefore,
the assessment order passed by the Assessing Officer was
set aside to frame the assessment denovo after obtaining
the evidences of acquisition of land, expenses incurred on
house construction on such land and legal/other expenses
incurred to acquire such land and building and charge
Long Term Capital Gain in accordance with the provision of
the Income Tax Act, 1961, after affording opportunity of

being heard to the assessee.

20. In our considered view the impugned order fails the test

prescribed by the judgment of Hon'ble Delhi High Court, as
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in the present case the assessing officer has made some
enquiry and collected certain evidences further in the light
of the judgment of Hon'ble Supreme Court and the decision
of the Tribunal the assessing officer accepted the claim that
the land was acquired through adverse possession. If this
finding of the assessing officer in the opinion of the Ld. CIT
was erroneous he should have himself carried out further
enquiries as held by the Hon'ble High Court in the case of
ITO vs. D.G. Housing Projects (supra). Merely, setting aside
the assessment order for framing of denovo assessment is
contrary to the ratio laid down by the Hon'ble Delhi High
Court. We, therefore, respectfully following the ratio laid
down by the Hon'ble Delhi High court in the case of ITO vs.
D.G. Housing Projects (supra) set aside the order of the Ld.

CIT and allow the grounds of appeal of the assessee.
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21.In the result appeal of the assessee is allowed.

Order was pronounced in the open court on 17 .01.2020.
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